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ADDENDA 


TO THE 


LAW OF CHARITABLE USES, &c. 
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—Fk WW _-_"____—__ 


Or DEVISINCG LAN DS, &c. 


N reciting the firſt caſe which occurred after the Ante p. 64." 

ſtatute of Mortmain had paſſed, Aſbburnbam v. 
Bradſhaw, IJ have followed the report of it in Burns 
Eccleſiaſtical Law, vol. 2, p. 479.—ſtating the ground 
of the decree in favour of the charity to have been, 
that though the teſtator died after the act, yet his will 
was dated previous to it :—but I have been lately in- 
formed that the ground was, that it appeared to the 
court that the teſtator was inſane from the time of 
making the act until the time of his death, and that 
he had not a ſufficiently lucid interval to make any al- 
teration in his will. 


Sir John James deviſed lands to be ſold to pay debts, A Lad 
&c. and the ſurplus to be inveſted as a fund for cer- Weymouth. 
tain Charities, which he forbore to mention, as the 
truſtees knew his deſigns as to charities.—Adjudged 
void. 


Amd. 20. 


1759. 
A leaſe for years, held under the crown, of the . 


right of laying mooring chains in the river Thames, ter. 
was deviſed to a charity. Amb. 367. 


B Sir 


1767. 
Grofvenor v. 
Hallam. 


Amb. 643. 


LANDS, &c. ror 


Sir Thomas Clarke, Maſter of the Rolls, ſaid, 
This is clearly a franchiſe ; like a market, which may 
be in other perſons than the owner of the ſoil: that 
makes it unneceſſary to conſider in whom the right of 
the ſoil is. It 1s an inheritance veſted in the crown, 
and granted out for years ; the rent is reſerved to the 
king, his heirs and ſucceſſors, payable at the Exche- 
quer. 'This puts an end to the only queſtion which 
was made on the behalf of the charity, that it is no 
part of the land. The chains being moveable, makes 
this franchiſe no more perſonal than fairs or markets 


are. This is a grant of an intereſt in the inheritance. 


In Hall v. Grey-Ceat Hoſp. 1747, Forteſcue, Maſter of 
the Rolls, was of opinion, that a mortgage in fee is 
within the ſtatute of Mortmain. In Atty. v. Merricke, 
Sir John Strange conſidered a mortgage in fee to be an 
intereſt in the land. 


R. Gold{bury deviſed his real eſtates to be ſold, and 
gave divers legacies out of the produce; alſo two an- 
nuities to churchwardens for repairing his family vault, 
and the reſt to charitable uſes. 


Lord Camden, Chancellor, declared, 1. The annui- 
ties void. They are given to churchwardens, who are 
not a corporation to take, and therefore are void at 
law; and being ſo, a court of equity will not appoint 
new truſtees to ſet them up. 

2. They are not blended with the charities, but are 
diſtinct ſums directed to be applied for that particular 
uſe; and though the churchwardens could not take, 
yet the deviſe is good, and the heir at law is a truſtee. 


Next, It is material that the reſiduary legatees are 
not ſo of the land itſelf, but of the money after the 
| land 


D 


CHARITABLE USES. ; 


land is ſold : and therefore declared the heir at law 
entitled. 


John Williams, by his will, gave 1ceol. to ariſe by 1767. : 
ſale of his real eſtate, for the purpoſe of bringing lam Wil- 


ſpring water from St. Arvan's, or elſewhere, to Chep- Amb. 651. 
ſtow, for the uſe of the inhabitants for ever. 


Lord Chancellor Camden.---What is the definition 
of charity ? A gift to a general public uſe, which ex- 
tends to the poor as well as to the rich z many inſtances 
in the ſtatute 43 Eliz. carrying this 1dea, as for build- 
ing bridges, &c. the ſupplying water is neceſſary, as 
well as convenient, for the poor and the rich: and on 
theſe grounds declared the legacy within the ſtatute of 
Mortmain, and void. 


Hannah Allen gave the reverſion of nine freehold Attorney Gen; 


, . k and Wardens of 
houſes, eight to eight poor people that had paid moſt St. Saviour's v. 


and longeſt ro the poor's books in St. Mary Overy's pa- — * 
riſh, as the books ſhould prove, and the corner houſe , Br. Cha. 424- 
(the gth) to repair them; and gave the dividends of 
800l. 4 per cent. annuities, after deceaſe of a tenant 
for life, to the eight houſes for ever, to each houſe gl. 
every year for ever, as the Bank pays the dividend. 
Gave to the poor of ſame pariſh the rent of her leaſe- 
hold in Park- ſtreet.—She then gave coals and money 
to certain poor of ſame pariſh, and <vhat was leſt to be 


given to the poor in ſmaller ſums. 


Mr. J. Buller, The queſtions are, Whether the 
gift of the 8001. can be ſupported ; for this purpoſe it 
is argued not to be within the ſtatute (of Mortmain). 
With refpect to the houſes, the gift of them is void 
B 2 then, 


LANDS, &e. yor 
then, if the gift of 8ool. cannot be applied according 
to her diſpoſition, another queſtion ariſes, whether the 
court is to apply it to ſome other matter eju/aem generi#, 
The court has certainly thought it could vary the uſe ; 
but the rule may be drawn from the caſes, that where- 
ever the court had directed the ſum given to be applied 
to a different uſe, there has been proper ground for 
the court to ſay, the uſe to which it has been applied 1s 
conſiſtent with the uſe declared in the will : but there 
have been ſubſequent caſes which have varied the rule; 
where, according to the intention of the teſtatrix's ap- 
plying the fund otherwiſe than to the perſons inhabit- 
ing the houſes, would be contrary to that intention, 
the inhabitants of the houſes being the principal objects 


of bounty, if they cannot be ſupported, it is not to be 
given to the poor in general. | 


The ſecond queſtion is, Whether the teſtatrix has 
given the reſidue to the poor. It is impoſſible to put 
any other conſtruction than that of the defendant's 
counſel (viz. the bequeſts being attached to the nine 
frechold houles, and therefore void, ſubmitted that the 
reſidue was not void); the ſmall ſums given are out of 
a particular eſtate. In expounding the words of the 
will, it is necefiary to take the whole of the will toge- 
ther. The teſtatrix begins every new ſentence with 
the words I give; this helps on to the true ſenſe of the 
will: © what is left“ only fgniſies what is left of that 
ſubject. The bill diſmiſſed. 


Mictael.Term, Where an eſtate be given on condition, and the de- 


a 9 
Attorney Gen. 


. 
Chriſt's Hoſpi- 


viſee take poſſeſſion of it, he is bound to perform that 
condition, though a loſs accrue thereby. 


An eſtate being deviſed to Chriſt's Hoſpital, on con- 
dition 


CHARITABLE USES. 


dition of maintaining fix children from the pariſh of 
St. Leonard, Shoreditch, and the Hoſpital having 
taken poſſeſhon, the rents at firſt proved inſufficient to 
maintain the number; and the Hoſpital had main- 
tained only three; and an account having been exhi- 
bited to the governors, the latter had been ſatisfied. 
But upon filing the information it was found that there 
had been a miſtake in the account, and the rents had 
not been expended, and it appeared the rents were 
not ſufficient to maintain the whole number. 


Lord Chancellor thought, whether the rents were 
or were not ſufficient to maintain the number, the 
Hoſpital having taken poſſeſſion of the eſtate, was 
bound to perform the condition, and that they ſhould 
have conſidered of that previous to taking poſſeſſion. 


V. Phillips deviſed to reverend Adam Aldridge cer- 
tain lands to hold to him for his life only, on the ex- 
preſs condition, that he do, without delay after the teſ- 
tator's death, convey the ſame to truſtees, to take 
Place at his death, for the uſe and ſupport , the preach- 
ing of the word of God at the meeting at Lyndhurf for 
ever; and in caſe ſuch preaching ſhould be diſconti- 
nued, he directed the ſame to be applied towards a 
ſchool for teaching poor children at Lyndhur/ for ever 
and gave Aldridge full and abſolute power to ſettle 
the ſame accordingly.—“ And I further expect that he 
(the defendant) will, with the help of God, after my 
deceaſe, without delay, ſettle and forward every thing 
in his power to promote and carry on the work of God 


Doe ex dem. 
Phillips 


V, 
Aldridge, 
4 T. Rep. 26g, 


at Lyndhurſt aforeſaid, both in his life time and after his 


deceaſe. And if it ſhould ſo happen that I have not left 
any of the aforeſaid legacies in a lawful and legal man- 
B 3 : ner, 


Hilary Term, 
1791. 
Leacroft 


. 
Maynard. 
3 Br. 233. 


LANDS, &c. ror 


ner, to prevent any advantage being taken thereof, I 
do hereby give, deviſe and bequeath ſuch legacy or 
legacies unto the ſaid W. Downer and A. Aldridge, in 
tri, to be diſpoſed of by them at their diſcretion for 


ever.” 


The court (Aſhhurſt and Buller only preſent) held, 
that though the ſubſequent limitation was void, the de- 
fendant's life eſtate was clearly good; that the reli- 
gious perſuaſion of the defendant raiſed no ground of 
objeCtion to his taking the eſtate ; and that the deviſe 


over to the ſchool only related to the limitation after 


the defendant's death. 


The reporters, in a note, give an opinion, that the 
laſt clauſe appears fraudulent, as being an intended 
evaſion of the ſtatute, grounded on Ay. v. Tyndal, 
Amb. 614, (ante 70, 106) and that it is diſtinguiſhable 
from Adlington v. Cann, 3 Atk. 147, (ante 65) inaſ- 
much as this is deviſed expreſsly in truſt. 


The teſtator gave ſeveral legacies by his will, which 
he directed to be raiſed cut of his real eſtate; and, 
among others, a legacy of 10901. to the hoſpital in the 
county of L „and ſpecifically bequeathed his 
perſonal eſtate. *'The legacy was of courſe void, by the 


ſtatute of Mortmain. But the teſtator, by a codicil, 


revoked this legacy of 10001. to the hoſpital in the 
county of L , and, inſtead thereof, he gave the 
ſum of 5001. to the hoſpital in the county of N 
without mentioning any particular fund out of which 
the ſame was to be paid. By the ſame codicil, he re- 
voked ſeveral other legacies, and, inſtead thereof, gave 
ſmaller legacies to the ſame legatees, without men- 


tioning any fund out of which the ſame were to be paid. 
On 


3 


CHARITABLE USES. ; 


On behalf of the hoſpital of the county of N 
Mr. Attorney General contended, that the legacy being 
given generally by the codicil, muſt be payable out of 
the perſonal eſtate : and that it might be reaſonably 
ſuppoſed, that, after making his will, the teſtator was 
appriſed of the invalidity ot the charitable bequeſts 
charged on his real eſtate, and therefore revoked them, 
and bequeathed other legacies, generally, out of his 
perſonal eſtate. 


But Lord Chancellor ſaid, he thought that the co- 
dicil only meant to alter the quantum of the legacies in 
ſome caſes, and the objects of them in others, but not 
the fund out of which they were to be paid : and that, 
therefore, the legacy to the hoſpital in the county of 
N 


was youd. 


SCOTLAND. 
| . a in 1754.1 
A legacy in South-Sea annuities was bequeathed p. . 
for the maintenance of poor labourers in Edinburgh Edinburgh 
and towns adjacent. Aubery. 


Amb, 236. 
Lord Chancellor Hardwicke was of opinion he could oy 


not give any directions as to the diſtribution of the 
money, that belonging to another juriſdiction, viz. to 
ſome of the courts in Scotland ; and therefore directed 
that the annuities ſhould be transferred to ſuch perſons 
as the plaintiffs ſhould appoint, to de applied to the 


uſes of the will. 


ANNUITY. | 
A deviſe in truſt, to pay 41. per ann. out of a real wrightv. Row - 
eſtate to a charity. | 1 Br, 61. 
This being void, the queſtion was, Whether the ſpe- 
cific deviſee, or the heir at law, ſhould take the an- 
B 4 nuity. 


1767. 
Chriſt - Church 
College 
*. 
Barrow. 


Amb. 641. 


2 Br. 662. 


LANDS, &c, 


nuity.—The caſes cited in favour of the heir were, 
Wright and Horne, 8 Mod. 222; Durour and Mot- 
teux, 1 Vezey, 320; Groſvenor and Hallam, before 
Lord Camden, 7 Mar. 1767; Barrington and Hereford, 
before Lord Apſley, in which latter caſe the annuity 
being charged on a perſonal legacy, the Maſter of the 
Rolls gave it to the reſiduary legatee. But here the 
Chancellor decreed in favour of the ſpecific deviſee, as 
ariſing out of his eſtate. 


General Guiſe bequeathed his pictures, &c, to this 
college, directing that they ſhould not be ſold, being a 
good collection. — In his life-time he parted with ſome of 
them, and acquired above an hundred more. Decreed 
that they all paſſed. —»dee All Souls v. Cadringten ; 
1 Williams, 597; and Gayer v. Gayer. as 


— 


The ſchool at Bolton was eſtabliſhed by a private 
act of parliament, which provided, that if the truſtees 
ſhould find any of the truſts impracticable or inconve- 
nient, they might apply by petition to the Lord Chan- 
cellor, to whom the act gave powers of variation. 

An application, ariſing from inconvenience in the 
number of truſtees, was made to reduce them ; but the 


Lord Chancellor thought this not within his juriſdic- 


tion, which did not compriſe a power to alter the ge- 
neral conſtitution of the truſt-itſelf, and that the appli- 
cation rauſt be to parliament. 

Thus the corporations in London, which have 


power to make bye-laws, cannot diminiſh the number 


of their courts of aſſiſtants. 


— — 


- (*) The late Sir Robert Rich, Bart. bequeathed by will N 
views of his ſeat at Waverly Abbey to the City of Londen Lying-in 
Hoſpital, whereot he was _ns —A good legacy, pictures being 
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perſonal eſtate. 


AUGMENTATION. 


AUGMENTATION. 


TYEVISE of the whole profits of an eſtate to cha- 
rity; if the rents increaſe, they go to increaſe 
the charity.—Lord Hardwicke, C. 


Sir David Williams, by will, 15th Jan. 16:2, de- 
viſed the whole profits of the tithes in Gventher, in 
Brecon, to be diſpoſed of for ever to the uſes there- 
after ſpecified ; and then gave to ſeveral charities and 


other public uſes ſeveral certain ſums to be paid an- 


nually ; all which ſums taken together made up the 
value of the tithes at that time. The tithes have ſince 
been greatly increaſed, and now produce annually 


1753- 
Atty. v. Johnſon, 


Amb. 190. 


more than ſufficient to anſwer thoſe particular ſums in 


the will. 


Query, Whether the ſurplus ſhall be applied in aug- 
mentation of thoſe uſes, or ſhall go to the heir at law ? 
The caſe cited at the bar, of Thetford School, 8 Co. 130, 
is to the purpoſe : but a difference argued, that the 
eſtate in that caſe was given to feoffees. In this caſe 
the heir at law is the truſtee ; and teſtator might in- 
tend, if any ſurplus, his heir at law ſhould have it. 
But in Thetford School's caſe the ſurplus muſt have gone 
to the feoffees. Indeed, at the time that caſe hap- 
pened, courts of juſtice had not diſcovered that the 
feoffees would be truſtees for the heir at law of the 
ſurplus, if there ſhould be any. But this caſe is 
ſtronger than that : for the teſtator declares the whole 
profits ſhould be applied ; and being the caſe of tithes, 
it is much ſtronger {till, becauſe tithes are uncertain, 
and might by this time have been of much leſs annual 


4 value, x 


10 


 Finch's 
Pre. Cha. 225. 


1766. 
Widmore 
7, 
Woodroffe, 


Amb, 637. 


> 


AUGMENTATION. 


value, by changing the arable into paſture, & e. It is 
a clear caſe. | 

Refer it to the Maſter to, &c. But I do not intend 
all the uſes ſhould be proportionably augmented : ſuch 
as 10 8. for an annual ſermon, &c. need no greater al- 
lowance, unleſs, as the clergy in Wales are in general 
ill provided for, the augmentation to be conſidered as 
adding to his proviſion. | | 


This cafe was authority for a ſubſequent deciſion, in 


Atty. v. Sparkes, by Sir John Strange, who fat for Lord 


Chancellor Hardwicke : where the rents and profits had 
increaſed, the augmentation was decreed in favour of 
the charity, which muſt have borne any loſs by a de- 
creaſe, Vide 2 Vern. 397; Atty, v. Mayor, &c. of Ce- 
ventry; Arnold v. Atty. in 1753. | 


Lands of the value of 81. per ann. were purchafed 
by a pariſh truſt for charitable uſes, by building, &c. 
They improve to 450l. per ann.; and by order of veſtry, 
the truſtees, in conſideration of 1000 l. for the uſe of 
the pariſh, charge theſe lands as a ſecurity for an an- 
nuity of 1001. The pariſhioners applied to the court 
to have this agreement ſet aſide as a breach of their 
charity, but the court diſmiſſed the bill. 


Money, &c. to be laid out in land, &c.) Richard 
Widmore gave to corporation of Queen Anne's Bounty 
2001. to augment ſome poor vicarage in Bucks or South- 
ampton; and gave one third part of the reſidue of his 
perſonal eſtate “ 10 ſome public charity,” declaring a pre- 
ference of thoſe for augmentation of poor vicarages, 
or the propagation of the goſpel ; another. ird part to 


be difiributed among the ms? neceſſitous of his relations 
by 


AUGMENTATION. 


by the father and mother's ſide; and the other third 
part to ſome public charity ; and appointed plaintiffs exe- 
cutors; and died, leaving defendant the only next of 
kin on both ſides, being the only child of teſtator's 
ſiſter. Two queſtions were made by the next of kin: 


I. Whether the legacy to Q. Anne's Bounty is not 
within the ſtatute of Mortmain, as the governors 
are bound by their own rules, confirmed by the 
King under the great ſeal, to lay it out in the 

„ purchaſe of land? 


2. Whether this next of kin is not entitled to the 
third part of the reſidue given to the moſt neceſ- 


ſitous of his relations by the father and mother's - 


fide ? 


See Reach v. Hammond, Pre. in Ch. 401; Thomas v. 
Hole, Ca. Talbot's time; Carr v. Bedford, 2 Cha. Rep. 
146; Grifath v. Jones, 394 3 Haac v. Defriez, 1754 
Brunſden v. Woolridge, 1965. 


Lord Chancellor Camden declared the legacy to the 
corporation could not be ſupported. The charter of 
rules reſerves a power to the crown to alter, vary and 
make new laws. Theſe were in force at the teſtator's 
death, when the legacy was to take place. By the 13th 


rule, donations not given under particular directions 


are to go as the general fund. It was argued, that the 


word purchaſe was not to be confined to purchaſe of 
land only. But his lordſhip held he was to take it in 
the ſenſe the crown did when the rule was made. 
The word purchaſe is put in oppoſition to penſion. The 
16th rule is deciſive: it directs the money to be laid 
out in the public funds or ſecurities, till laid out in 


purchaſe. Q. Whether any particular directions in 
| | this 


12 


Ante 74, $1. 
Ante 79, $3. 


Ante $2. 


AUGMENTATION, 


— 
this caſe ?—Argued, that conſidering the ſtatute of 
Mortmain, the court may collect a particular direc- 
tion from intention that it ſhould be laid out ſo as not 


to fall within the ſtatute. Though the Mortmain ſta- 


tute. has made conſiderable alterations, yet I do not 
underſtand it was made to prevent charities. I cannot 
conſider it as given under a ſpecial direction, without 
adding many words to the will, which cannot be done. 
If there can be a general bequeſt to the corporation, 
this is one, except as to the counties in which the 
augmentation 1s to be made. 'The teſtator ſeems to 
have known the rules of the ſociety in caſe of a dona- 
tion of 2001. by adding another to it; and from thence 
I collect has intention that the legacy thould be laid out 
in land. The caſes cited are not applicable. Soreſby 
v. Hellins was in the alternative. Griminett v. Grimmett 
gave a latitude of option; and it was impoſſible, while 
the ſtatute of Mortmain ſtands in force, that it could 
be laid out in land to the ſatisfaction of the truſtees. 
There was no folemn determination in Gray/on v. At- 
kinſon, but looſely taken up by aſking a queſtion of 
Mr. Montague, the ſecretary of the ſociety (one of the 
Maſters in Chancery), who was upon the bench. It was 
a ſmall legacy of 40 l. It appears by the regiſter's book, 
that the queſtion was reſerved, and never came on 
again; ſo that caſe is out of the way. 

As to the next point, Whether the court ſhould ad- 
journ the cauſe till new regulations are made ? I have 
no doubt but the crown may alter and make new laws 
but they cannot have any retroſpect. The legacy muſt 
veſt at the death of the teſtator, or be void at that time; 
and the right veſts in another. | 

To the ſecond queſtion, ſeveral cafes have been cited, 
all proceeding upon the ſame ground, making the ſta- 
tute 
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tute of diſtributions the rule to prevent an inquiry, 
which would be infinite, and would extend to relations 
all infinitum. The court cannot ſtop at any other line. 
Thus it would clearly ſtand on the word relations only; 
the word poor being added, makes no difference. There 
is no diſtinguiſhing between the degrees of poverty ; 
and therefore the court has, as was unanſwerably ar- 
gued, conſtrued the will as if the word poor was not 
in it. —2 Vern. 381, was taken up by Lord Keeper 
Wright as having found a ſingle precedent, and he was 
glad to lay hold of it; but all the other caſes cited on 
the other ſide are uniform and clear. 


13 


Where a reſidue is bequeathed to charitable uſes, Mich. Term, 


and it turns out to be more than adequate to the num- 
ber of the objects, the whole mult be applied to ſimilar 


purpoſes. 


The Rev. Robert Chapman gave all his reſidue to 
his executors, in truſt, to pay 121. per ern. to a proper 
ſchoolmaſter, for teaching all and ſingular the children 
of Ravenſtone to read, write, and caſt accompts, at 
ſome convenient place there; to lay out 205. yearly in 
the purchaſe of ſuch books as they ſhould think proper 
for the uſe of the ſchool, and apply the ſurplus, if any, 
in cloathing, and putting out apprentices to any trade, 
buſineſs or occupation that ſhould be thought proper 
for them, two children of the pariſh of Ravenſtone, and 
one child of Little oolſton; and to meet once a year, 
to inſpect the management of the ſchool, audit ac- 
counts, &c. | 


The teſtator died in 1785, without leaving any wife 
or children, or other next of kin than his only ſiſter 
and nephew. The information prayed the eſtabliſh- 

8 ment 


179m. 
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Farl of Win- 
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ment of the charity; and that, if the reſidue was more 


than ſufficient, the charity might be extended. 


The nephew, one of the next of kin, claimed a di- 
ſtributive ſhare of ſuch ſurplus, and ſtated that conſi- | 
derable part of the reſidue conſiſted of mortgages, or 
ſome other real ſecurities. But the ſiſter diſclaimed 
any right or intereſt, being deſirous that the charity 


ſhould be eſtabliſhed. 


The executors admitted mortgages to the amount of 
2200l. and a ſurplus beyond the preciſe number of 
objects ſpecified by the will; and ſubmitted that the 


charity ought to be extended. 


It was referred to the Maſter, to take an account of 


the perſonal eſtate. 


After the decree, the ſiſter aſſigned all her intereſt in 
the mortgages and reſidue to the truſtees, for the be- 
nefit of the charity. In conſequence of this aſſignment, 
a ſupplemental information was filed, and the cauſe 
came on again. 


Two queſtions were made, 

1. Whether the bequeſt of the reſidue, ſo far as it 
related to the real ſecurities, was not void, as 
being within the ſtatute of Mortmain ? 


2. Whether the ſurplus ſhould not go to the next of 
kin; or whether the court ſhould not conſider the 
whole as diſpoſed of by the teſtator, from the next 
of kin, and be at liberty to extend the charity by 
enlarging the number of objects ? 


In ſupport of an arrangement to marſhal aſſetts, 


ity. v. Graves, Ambler 155, was cited, —As to the 
meaning 
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meaning of real ſecurity, Atty. v. Bowles, 2 Vez. 54). 
—As to the ſurplus, that the whole reſidue was meant 
to be given, Atty. v. Johnſon, Amb. 190: Atty. v. Sparks, 
ibid. 201 ,—Aty. v. Heare, cited in Atty. v. Green, 2 Br. 
Cha. 495.—T hetford School, 8 Co. 130: 2 Vern. 397. 


That the mortgages could not be included, Atty. v. Ante 9g. 


Martin, where the reſidue was given to executors in 
truſt, to be ſold, and the produce to be diſpoſed of 
for ſuch charities as they ſhould think proper. An ac- 
count was decreed, and on ſecond hearing at the Rolls, 
it was declared, that ſuch part of the perſonal eſtate as 
aroſe from mortgages, or other real ſecurities not ſpe- 
cifically bequeathed, was applicable to the payment of 
debts and legacies, except thoſe given to the charities, 
and that the reſidue ſhould be applied to the charitable 
purpoſes of the will. —This decree, on an appeal to the 
Chancellor, was reverſed, he refuſing to marſhal aſſetts, 
and declared that the whole belonged to the next of 
kin, after coſts. So in Middleton v. Spicer, 1772, no 
difference whether a particular or general bequeſt of 
the perſonal eſtate, part of which conſiſted of money 
due on mortgages and real ſecurity.—As to the ſur- 
plus, the above caſes were admitted; but whether the 
court would extend. the charities where the informa- 
tion is for a new e//abliſhment, as upon the preſent oc- 
caſion : See Atty. v. Biſhop of Oxford, 1 Br. Cha. 444. 
The next of kin inſiſted on the ſurplus beyond what. 
might be ſufficient to build the church. — As to putting 
cout apprentices, if the fund had amounted to any con- 
ſiderable ſum, the court would not be at liberty to ex- 


pend the whole in apprentice fees. It muſt then go to 
the next of kin. 


Mafter of the Rolls. =The queſtion is, Whether the | 


whole ſurplus of this perſonal eſtate is not intended to 


80 


T; 
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go to the charitable purpoſes mentioned in the will, 
though more than ſufficient to anſwer the exact num- 


ber of objects there ſpecified ? The real intention of 


the teſtator is perfectly clear, that he meant to give the 
whole ſurplus. It has been ſaid that the diſtinction 
is, that where there is a definite object, and that can- 
not take place, the court will not look for another ob- 
ject, but let the property go to the next of kin, or the 
heir at law; as in the Attorney General v. Biſhop of Ox- 
ford, the only object the teſtator had in view was the 
building a church, or, in fact, creating a pillar of va- 
nity ; that was his ſole idea, and nothing ſhort of that 
could anſwer his intention: and therefore the object 
muſt be effectuated in toto, or the property fall to the 
next of kin. So in the Attorney General v. Goulding 
(2 Br. Cha. Rep. 428.), where Mr. Jahn Bailey ſeems to 
have gone to a great extent, and as far as the caſe 
would well warrant him, it was held that the teſtator 
had no general intention beyond that ſpecified in his 
will, and conſequently that the bequeſt muſt be con- 


- fined to the preciſe object, and not beyond it; but 


wherever the intention has bcen to diſpoſe of the whole 
property to certain purpoſes, as in the early cafe of 
Thetford School, and numerous ſubſequent authorities, 
the whole has been applied: the intention has been 


conſidered as ſuch, and it has been only inferred that 


the teſtator has been miſtaken merely as to the quantum. 
It has been obſerved, as a ſtrong mark of his intention, 
that by giving the apprentice fees to three objects, he 
has marked out the limits of his bounty, and that the 
confining it to that number will be a ſufficient com- 
pliance with his intention : but, according to the diſ- 
poſition of this reſidue, his intention could not be li- 
mited to three boys; and if it would pay more, the 

9 3 teſtator 
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teſtator has ſhewn an intent that the ſurplus beyond that 
muſt be applied in the ſame manner ; therefore I am of 
opinion, it muſt be applied to the charitable purpoſes 
mentioned in the will. Perhaps it may not turn out 
to be much more than ſufficient ; but if it ſhould, the 
next of kin may then come to the court, as in other 
caſes, where there has been an increaſe of rents and 
And decreed accordingly. 


proſits. 


Dr. Radcliffe, by will, 13th Sept. 1714, deviſed his 
manor of Linton, and other hereditaments in York- 
ſire, to his executors and their heirs, in truſt, to pay 


thereout yearly 6001. to two perſons, to be choſen out 


of the univerſity of Oxon, where they are maſters of 
arts, and entered on the phyſic line, for their mainte- 
nance, &c. as travelling fellows; and the yearly ſur- 
plus, for ever, for buying perpetual advowſons for the 
members. He then charged ſeveral annuities on his 
Bucks eſtate, and gave his lands in Bucks, &c. and all 
his real and perſonal eſtate charged with ſaid annuities, 
&c. to his executors, their heirs, &c. and willed that 
all the reſidue and ſurplus thereof ſhould be applied by 
them to ſuch charitable uſes as they, in their diſcretion, 
ſhould think beſt, but no part to their own uſe : and 
deſired that, if it could be done in law, his Yorkſhire 
eſtate ſhould be conveyed and ſettled by his executors 
on the maſter and fellows of Univerſity College, for 
ever, in truſt, ſor the performance of the uſes therein 
before declared. 


An information had been filed, and decree made, in 


1716, that the truſtees ſhould convey the Linton eſtate 
to the college; which had been done. The eſtate for 


long time did not produce more than would pay the 
C travelling 
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Green. 


2 Br. 492. 
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travelling phyſicians ; but at length producing a ſurs 
: plus, the college, in obedience to the will, purchaſed 


ADVOWSONS till they poſſeſſed as many as the ſtatute of 
Mortmain, 9 Geo. II. would allow; i. e. a number 
equivalent to that of a moiety of the fellows. A ſur- 
plus {till continuing to ariſe, the college (under the idea 
that they could not purchaſe more advowſons) laid out 
part in increaſing the value of the already purchaſed 
livings, and in adding to the income of the headſhip of 
the college. | 


The preſent information was filed againſt Green the 
heir at law, and the college, praying a proper applica- 
tion of the ſurplus profits not laid out in the AE 
of advowſons under the will. | 


The heir at law claimed the ſurplus as undeviſed, 
and therefore a reſulting truſt for him. The college 
ſubmitted, whether, the deviſe being before the Mort- 
main act, they might not purchaſe advowſoas, though 
to a greater number than that of a moiety of their fel- 
lows : if not, inſiſted the ſurplus ſhould be applied to 
other uſes for the benefit of the college, as being the 


neareſt poſſible application to the intent 8 the teſ- 
tator. 


The queſtion was, whether the operation of the ſta- 
tute of Mortmain, 9 Geo. II. can defeat this deviſe to 
the college, by raiſing a claim either on the part of the 
heir at law, or of the crown? 


The court, on finding a charity inapplicable to the 
intended uſes, has never from thence raiſed an uſe for 
the heir at law : he was, in all events, intended to be 
diſinherited. The court has therefore applied the fund 

| to 
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to other charities as nearly as poſſible to thoſe intended 
by the teſtator, as by increafing the number of objects 
where the property has exceeded the number propoſed. 


—As in caſes of alms-houſes; Thetford ſchool cafe, 
8 Co. Rep. 130; Duke 78, &c. 


Where the charity cannot take place in the ſame form, - 


it ſhall as nearly as poſlible, and not go to the heirs. 
Atty. v. Guiſe, 2 Vern. 266; Aylet v. Dodd, 2 Atk. 238; 
Atty. v. Baliol college: Atty. v. Johnſon, Nov. 1753, an 
increaſe of tythes deviſed to charity was decreed to ex- 
tend the charity, and not go to the heir. 


Atty, v. Hoare, 1779 and 1783. Real and perſonal 
eſtate were deviſed to pay annuities to fix ſcholars, and 
to purchaſe advowſons for Jeſus college.—In 1717, the 
court decreed that the heir ſhould execute conveyances 
to truſtees, for the uſes of the will. 


On a rehearing, a balance in the hands of receivers 


was ordered to be applied to the uſe of the college. It 
was now ſtated, that the college had purchaſed as many 
advowſons as the act allowed, and that the heir had 
never made the conveyance decreed : the information 
was filed againſt the then heirs at law, and prayed that 
the profits might be laid out for the benefit of the col- 
lege. On the cauſe being heard in 1779, the accounts 
were directed; and on further directions in 1783, the 
heirs at law claimed the ſurplus of the rents, relying 
on what Lord Coke ſays, as to the heir of the founder 
taking, on failure of a monaſtery. Decreed that the 
| heirs ſhould convey to ſuch perſons as Dr. Hoare ſhould 
appoint, having a day given them to ſhew cauſe, and 


+ that the college ſhould lay a plan before the maſter : 


ſo that the decree was complete againſt the heir at law. 
| C 2 —Alty. 
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—Atty. v. Arnold: Shower's Parl. Caſes, 22; ' Baylis v. 


Church, 2 Atk. 239: Wheeler v. Shear, Moſely 288; 


and Mile v. White, 1 Bro. 12, were alſo cited on the 
ſame ſide. 


Second point, as to the reſtriction by the ſtatute 
from purchaſing a greater number of livings, &c.— 
But that point was not finally determined in the caſe, 
and, upon the faireſt conſtruction of the ſtatute, does 
not appear to be the meaning of the clauſe. The ſta- 
tute was only to operate upon gifts after 24th June 
1736, and all gifts previous to that time have been held 
good. The clauſe as to the number of advowſons is 
reſtrictive of the exception of colleges, as being able to 


hold advowſons; it cannot therefore be held to be 2 


prohibition of colleges having more advowſons than 
amount, in number, to a moiety of their fellows, but 

only to reſtrain their taking more by future gifts. If 
other had meant more, colleges having already more 
advowſons than the moiety of their fellows, muſt have 
loſt ſo many of their advowſons as exceeded that num- 
ber, which certainly was not the caſe, The ſtatute 
therefore did not mean to diverſify their right to hold 
advowſons obtained by any former act, or which they 
poſſeſſed at the time. This will, being made before the 


ſtatute, is not affected by it. In this caſe it is purely 


by accident that the event has happened after the ſta- 
tute, by the increaſed rents of the property; but the 
caſe muſt be the ſame as if it had been a groſs ſum 
given previous to the ſtatute, to be laid out in adyow- 
ſons. Suppoſe it had been fo, and the money had not 
been laid out, from proper purchaſes not offering, the 
money might be laid out notwithſtanding the ſtatute. 
The diſpoſition might ſtill have been legally made of the 

money: 
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money: money to be laid out, in this court is conſi- 
dered as done; as in the caſe of money to be laid out 
in land, it is conſidered as land. 


The college, however, thinking themſelves reſtrained 
from purchaſing more advowſons, had laid out the 
money in the increaſe of livings already purchaſed, as 
being a purpoſe the moſt analogous poſſible to that 
which the teſtator intended; and by adding to the va- 
lue of the headſhip. 


| Atty. v. Whorawoed, 1 Vez. 534, was cited at a ſub- 
ſequent hearing, as deciding, that where the regula- 


tions impoſed were inconſiſtent with the rules of the 


charity, it would be a reſulting truſt for the heir at law, 
—On the other hand it was contended, that whatever 
was not given to the charity went to the reſiduary le- 
gatee, there being an expreſs intention in the teſtator 
to diſpoſe of every thing: and cited 8 Mod. 222, and 
Mis. caſe, Goodright and Opie. 


Lord Chancellor ſaid, the point in queſtion was with 
reſpect to the charity itſelf. The court had had a plan 
laid before it : ſuppoſing the whole object of the cha- 
rity to fail, and yet that the eſtate is by the will appro- 
priated to charitable uſes, ſtill the will is a clear ex- 
cluſion of the heir at law. It is under this idea, that 
many charities have been diſpoſed of under the privy 
ſeal. Is then the heir diſinherited ?—He is to claim 
a truſt not reſulting from the will, but from the act of 
the legiſlature. If there be any caſe where the heir at 
law is difinherited, it muſt be that where the deviſe was 
good at firſt, In the firſt decree, the deviſe was held 
up till the licenſe to hold in mortmain ſhould be ob- 
tained. So it was. by Lord Camden, in the Downing 
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college caſe, which licenſe has neyer yet been obtained, 
Conſidering the words of the laſt clauſe of the act, it is 
difficult to make it out that there is ſuch a limitation as 
is contended for; but it has been ſo conſtantly under- 
ilood the other way, that I do not think myſelf war- 
ranted to hold a different opinion. I do not ſee why 
ſome arrangement ſhould not be made, by way of ex- 
change of advowſons ; but it is not neceſſary to declare 
that now. If that ſhould ſail, the queſtion between 
the general truſtees and the heir at law will then ariſe, 
I confeſs it will be difficult to obtain it for the heir at 
law, and perhaps as diflicult for the general truſtees, 
If all thoſe ſhould fail, it may be a queſtion, whether 
it is become fiſcal, or will go to the heir at law as re- 
ſulting to the founder. 


APPOINTMENT. 


Tenant in tail, without levying a fine, or ſuffering 
a recovery, may appoint to a charity, and it ſhall bind 
him in remainder. 


A will wanting witneſſes will not operate as an ap- 
pointment to a charity, under 43 Eliz, 


ERECTING 
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UNDY, rector of Bickton, gave two pecuniary 


legacies to truſtees, to be laid out in building a Attor 


% 


parſonage-houſe. 


Sir T. Clarke, Maſter of the Rolls, held, This is 


not within the words or meaning of the ſtatute. The 


ſtatute was meant to prevent new acquiſitions in mort- 
main. Erecting a building is not to be conſidered as 
ſuch. Suppoſe the teſtator had not made ſuch a deviſe, 
he might have been ſued for dilapidations, and the 
money recovered would have been laid out upon the 
building. This is nothing more. Decreed the money 
to be laid out. 


So likewiſe a bequeſt of 200 l. by Dr. Conings, to be 
laid out in repairing the free chapel at Grendon-Court, 


part of his own eſtate, was held by Lord Chancellor 


Camden to be not within the words or meaning of the 
fiatute : the words are, © to be laid out in the purchaſe, 
& c.“ The meaning and intention was, to prevent in- 
creaſe of lands, &c. in mortmain, beyond what was 
ſo at the time the act was made. The legacy is only 
to ſupport that which at the time of the will was in 
mortmain. 
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Teſtator Falter Scott, in his will, uſed theſe words: Attorney. Cen. 


% direct alſo, that my executors, or the ſurvivor of 


v. 
Jordan. 


them, or the executors or adminiſtrators of ſuch ſur- wc. 
vivor, do and ſhall pay, out of ſome part of my money J 1797. 


in the funds, the yearly ſum of 2001. for and towards 
the ſupport of a ſchool at Roſs in Herefordſhire, at the 
| C 4 diſcretion 


Eaſter Term, 
1792, 


; Atty, <. Naſh, 


3 Br. 588. 
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diſcretion of my ſaid executors.” And he gave the 
reſidue of his perſonal eſtate to his executors. | 
Lord Chancellor (Thurlow) was clear that tl:is be- 
queſt was good, as there was no direction for buil ling 
or hiring a ſchool. But no decree was made, as the 
executors propoſed to found the ſchool without com- 
pulſion. 
Caſes cited Da Cota v. De Paz. Ambler 228. 
Atty. v. Hyde. Ibid. 751. 
Vaughan v. Farrer. 2 Vezey, 182. 
Atty. v. Naſh. Before Ld. Thurlow, Ch. 


The reſidue of real and perſonal eſtate left to pur- 
chaſe ground for the purpoſe of erecting a ſchool-houſe 
upon (on argument of a demurrer to the information), 


declared void. 


Catharine Naſh, having by her will deviſed the re- 
fidue of her real and perſonal eſtate in truſt for this 
purpoſe, gave ſeveral direCtions for the government of 
the ſchool ; and directed and empowered her truſtees, 
out of her real and perſonal eſtate, to purchaſe ſuch 
ſpot of ground, within the pariſh of St. Peter, as they 
ſhould ſee proper for the purpoſe of erecting ſaid houſe 
upon. 


The relators, on being adviſed that ſo much of the 
will as directed the purchaſe of a piece of ground was 
void by the Mortmain act, but that if a ſpot could be 
procured, of the deſcription in the will, by other means 
than purchaſe out of her eſtate, they might erect a 
ſchool thereon ; purchaſed with their own money a 
proper ſpot of ground, which they offered to 2 and 
appropriate to the charity. 


The bill prayed an account, and that the charity 
might 
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might be carried into effect. T. Naſh, the teſtatrix's 
brother, demurred that the charitable legacies were 
void in law. 


In ſupport of the demurrer, Vaughan v. Farrer, 
2 Vez. 182, et ante 100: Gaftril v. Baker, ante 100 
alſo—lf the truſtees had been directed to hire a houſe, 
it would have been the ſame as if the teſtatrix had 
given a leaſehold eſtate, which would undoubtedly be 
bad.—Artty. v. Bowles, 3 Atk. 806: Atty. v. Tyndal, 
I Br. 444. n. Amb. 614, et ante 100: Atty. v. Hut- 
chinſon, 1 Br. 444. note, Amb. 751 (*) : Pelham v. 
Anderſon, 1 Br. 444.—Lord Camden thought it im- 


* 


— — 
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(*) Mary Glover bequeathed 15001, to be laid out in ere cting a 1775. 

free ſchool at Reyſon, and 20001. inveſted at intereſt, for mainte- 1 
p Hutchinſon, 
nance of ſchoolmaſter and miſtreſs, and for teaching twelve poor aud others. | 
boys and twelve poor girls to read, write, &, There was a piece Amb. 351 
of vacant ground at Royſton, belonging to the pariſh, on part of a 
which there was a ſchcol-houſe, It was unneceſſary therefore to 
purchaſe; and this piece of ground was already in mortmain. | 
| 


Lord Apſley, Chancellor, ſaid, This caſe was new, in reſpeR there 
is a piece of waſte ground belonging to the pariſh whereon the 
ſchool-houſe may be built. Lord Hardwicke's determination, in 
Atty. v. Bowtes, was certainly over-ruled by Lord Northington in 
Atty. v. Tyndal, which latter determination has been followed by 
ſeveral others, Directions in a will to erect a ſchool-houſe imports 
an intention to purchaſe ; but where there is land already in mort- 
main, there is no room for ſuch preſumption, Deviſe of money to 
repair or build upon land that is already dedicated to the ſame uſe, 
is nt within the ftatute ; that was the ground of the determination in 
Brodie v. D. Chandos, Though it appears there is a vacant piece of 
ground in the pariſh, the will does not point at the piece of ground. 
The will does not ſay, « to repair or rebuild the ſchool- houſe now 
ſtanding on, &c. ; ſhe meant to have a ſchool-houſe of her own 
foundation ; ſhe had no right to ſay that the ſchool which is now 
ſtanding ſhould be henceforward confidered as the foundation. —y 


Information diſmiſſed, 
poſſible 
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poſſible to ſeparate the real from the perſonal. See 
 Sore/by v. Hollins, ante 74: Atty. v. Golding, 2 Br. 428. 


In Foy v. Foy, Rolls, 1 Feb. 1785, A gift of 1000], 
toward erection, &c. of an hoſpital for Gloſter, Lord 
Kenyon directed an enquiry whether there was any 
hoſpital in the county to which it might be applied;— 
and in Attorney General v. Biſhop of Oxford, 1 Br. 444, 
note, he declared he could not vary the uſe, by or- 
dering a repair, where the teſtator ordered a building ; 


for, he ſaid, the intention muſt be implicitly followed, 


or nothing could be done. - 


In ſupport of the charity it was urged, that where- 
ever the direction ig only to erect and build, without any 
neceſſity to purchaſe land, it may be ſo done as not to 
be within the ſtatute. None of the caſes before the 
court have been upon the ſubject of amelioration only 
of land already procured, but where land muſt neceſ- 
ſarily be purchaſed ; where that is not the caſe, the 
ſtatute does not apply. Therefore, in Harris v. Barnes, 
Amb. 651, money left for repairing a chapel was held 
not within the ſtatute : the note of that caſe gives the 
true ſenſe of the ſtatute, that it was to prevent the 
increaſe of lands, &c. in mortmain, beyond what was 
ſo at the time the act was made; whereas, where the 
object of the gift is only the amelioration of land al- 
ready in mortmain, not an acre more gets into mort- 


main than was ſo before. — Atty. v. Bowles, and Vaughan 


v. Farrer, will ſupport this charity; for if a houſe 
could be obtained, it would be unneceſſary to build 
one. —Atty, v. Lady Downing, Amb. 555, it was ſaid, 
that a direction to purchaſe land, as in Atty. v. Tyndal, 
was only if it ſhould be neceſſary; the teſtatrix did not 
mcan to preclude the truſtees accepting a donation of 

| land, 
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land, which would increaſe her fund. —Grimmett-v, 
Grimmett, Amb. 210; Atty. v. Hyde, ibid. 751; Atty. 
v. Goulding ; the very import was to bring people to- 
gether z the principal intention could not take place 
without a breach of the ſtatute, and therefore that 
which was conſequential only could not take place. 
As to applying cy-pres, the caſes ſtand as they did, 
untouched by the ſtatute of Mortmain, as in White 
v. White, where the gift was to ſuch lying-in hoſpital 
as the teſtator ſhould appoint, and the teſtator made 
no appointment; the court applied the bequeſt. 80 
in the caſe of ſuperſtitious uſes, it was to be applied 
to a charitable uſe, 


Mr. Solicitor General, in reply. 

The queſtion 1s, whether the intention in this caſe 
can be legally carried into execution? In order to diſ- 
cover this, it will be neceſſary to make ſome obſerva- 
tions on the caſes. The principle to be drawn from 
them is, that in every caſe upon a will where there is 
a direction to endow a ſchool or an hoſpital, and no 
land already in mortmain is pointed out on which the 
building is to be, it is void, although the erection of the 
ſchool or hoſpital be the principal thing in the intention 
of the teſtator : and the caſes are uniform, where there 
is a direction to purchaſe, that the gift is void. In Fey 
v. Fey, Mich. 1785, the propoſition is laid down, that 
where the gift is for erecting and endowing a ſchool or 
hoſpital, there the court implies that a purchaſe is to 
be made. In that caſe the teftator gave 1000l. towards 
the erection and endowment of an hoſpital in the 
county of Gloceſter: it was not the ſole fund, but in 
aid of a ſubſcription for that purpoſe; and Lord Kenyon 
(then Maſter of the Rolls) referred it to the Maſter, to 
| 9 enquire 
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enquire whether there was an hoſpital. The next 


clauſe in the will was, © I give 8061. for the purpoſe of 


erecting and endowing a ſchool.” On theſe two clauſes 
the determinations were different : the former was re- 
ferred to the Maſter, becauſe the teſtator pointed to 
the hoſpital which was then erecting; but as to the 
latter, his Honour declared it void, and ſaid he ſhould 


have declared the other void alſo, if there had not been 


an hoſpital exiſting. The principle is this, that though 
Lord Hardwick, in Vaughan v. Farrer (ante 100), fol- 
lowing the cafe of Gaftril v. Baker (ante 100), ſaid, if 


any one give land, the charity ſhould be ſupported ; 


yet he never meant to ſay, that a gift to erect and 
endow ſimply, was not void. The diſtinction is, that 
where the ſituation is pointed out, and is already in 
mortmain, the gift is good; where it is not ſo, it is 
bad. 'Then the queſtion is, whether here the teſtatrix 
has pointed to any land already in mortmain. 'The 
intention of the ſtatute was to prevent improvident 
diſheriſons, as well as to prevent more land from com- 
ing into mortmain. If the direction was to hire land 
for the ſchool, it would be equally void. But in the 
preſent caſe, there is an expreſs direction 20 buy land, 
even without mentioning it: the court muſt imply it, 
for otherwiſe the executors might wait to all eternity 
for a perſon 4% give land. To ſay that a teſtator means 
the execution of the charity ſhould be kept expectant 
till ſomebody will give land for the purpoſe, is impoſ- 
ſible. If ſuch a thing can be ſuppoſed, it muſt be a 
gift within ſome reaſonable time: but here no ſuch 
thing is pointed out. The caſe of the Attorney General 
v. Hutchinſon, is ſaid to be a ſtronger caſe than Attorney * 
General v. Bowles (ante 105, becauſe there was a piece 
of land; but where the teſtator does not point out the 
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land, he is not preſumed to mean it. It did not occur 


to any body there to argue, that the having a ſchool 


was the principal intention, and that it could be carried 
into execution without a ſchool-houſe. Would the 
teſtatrix have given the charity, unleſs the purchaſe 
and building were to take place? An intention can- 
not be implied, that ſhe meant it to be built on land to 
be given by another, or that the executors were at liberty 
to adopt any piece of land ſo given. Where a man 
gives a charity, he means it to be erected at his death, 


or ſoon after, not to wait an indefinite length of time 


for a gift of land. The Attorney General v. the Biſhop 
of Oxford, lays it down, that you muſt execute 
the teſtator's whole intention implicitly : Lord 
Kenyon, in that caſe, would not execute the in- 
tention c5-pres. If the teſtator were to ſay, “I give 
10001, to be laid out in a building according to an 


eſtimate which amounted to 20001.” that would ex- 


clude the poſſibility of laying any part of the money 
out in land; but if he does not ſo point it out as to 
exclude the idea of purchaſe, it muſt be implied. But 
here the intention is pointed out for in the laſt clauſe 
ihe empowers and directs the executors to purchaſe 
land, and it is the ſame thing whether the direction 
is in the firſt or laſt clauſe. What has happened in 
the Downing cauſe ſhews, that there is in this country 
a manner of making lands inalienable for ever; and 
fo there would be as to money, if it was not to be laid 
out at ſome determinable time. 


Lord Chancellor had, during the hearing, thrown 
out doubts, whether, ſuppoling a certain ſum given 
for the purchaſe, and another for the endowment, the 


former being void, would make the latter ſo likewiſe. 
| At 
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At the cloſe of the argument, he threw out ſome ge- 
neral ideas on the ſubject, to the following effect: 


Whether the teſtatrix gave land, or money to be 
laid out in purchaſe of land, either would be poſitively 
within the rules of law, and conſequently void; but 
money given to. improve charity lands, is not a laying 
out in lands, or deviſing lands. In the caſe of the 
legacy of 10001. { Toy v. Foy), there was no applica- 
tion to land; but in the caſe before Lord Bathur/?, he 
thought it muſt be the intention of the teſtatrix that 
the land ſhould flow from her, as well as the other 
parts of the charity. But it does not ſtrike me that 
this is a neceſſary implication. . On the terms of the 
will, I think ſhe did not know the ſtatute, and that ſhe 
intended part of the fund, if neceſſary, to be laid out 
in land. But ſhe meant principally, the charity to be 
executed. She directed therefore the purchaſe, in 
order to give it ſcope : but ſurely it would not defeat 
her intention, if the land came aliunde. But Lord 
Bathurſt thought it equally her intent to give the land 
from a vain-glorious motive. But if it is to be fo con- 
ſtrued by the ſpirit of law, we ſhall go but a little way 
if we do not ſave them by a diſtinction, that where 
the principal intent is to effectuate the charity, that 
intent will be ſatisfied by the land coming aliunde. I 
cannot conceive that it would diſappoint her intention 
if the whole land came aliunde. The queſtion is, 
whether authority given to the executors to lay out the 
money in land, will bring it within the ſtatute? If 
land were given, I think it clear the executors. could 
not keep back one ſhilling of the bequeſt from the 
maintenance of the charity. | | 


His Lordſhip, by order 24th May 1792, allowed 
the demurrer. 
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8 CR ANSTO WN bequeathed Bank annuities to 
the poor inhabitants of St. Leonard, Shoreditch. 


Sir Thomas Clarke, Maſter of the Rolls, ſaid, The 


court forms a judgment, upon taking all the circum- 
ſtances into conſideration, and inclines in favour of 
the diſpoſition, ut res magis valeat. In Atty. v. Rance, 
July 1728, a legacy was given ?o the poor. There were 
no words in the will which diſcovered what poor he 
meant; but it appearing that the teſtator was a french 
refugee, the court directed the legacy to be given to 
poor refugees.—In Atty. v. Browne, in 1749, the words 
were very general. 


The words in the preſent caſe are not ſo uncertain 
as in thoſe cited. The word inhabitant bears a very 
general ſenſe, and may extend to every body living in 
the pariſh. But, as it could not be intended that the 
poor inhabitants which are relieved by the pariſh ſhould 
have benefit by this legacy, which in effect would be 
giving to the rich, and not to the poor, he declared, 
that the diſtribution of the legacies was to be confined 
to the poor inhabitants of the pariſh of St. Leonard, 
Shoreditch, not receiving alms; and ordered a ſcheme 
to be laid before the Maſter for ſuch diſtribution. 


Edward Koeſs, by a codicil, gave the reſidue. of his 
perſonal eſtate, in truſt, for. the augmentation of the 
charitable collections for Poor Diſſenting Miniſters 
of the Goſpel in any counties of England, to be paid 


to the treaſurers of ſuch-charitable- ſocieties, or fund, 


as the major part of the truſtees ſhould appoint. 
The 


—— — " 


Jt 


1762. 


Atty. v. Clarke. 


Amb, 422» 


1765. 
Waller 


D. 
Childs. 
Amb. 524. 
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The executors, by their anſwer, ſtated, that the Pro- 
teſtant Diſſenters in this kingdom are diſtinguiſhed by 
the ſeveral denominations of Pre/byterians, Independents, 
and Baptifts : and that the Diſſenters of each of thoſe 
denominations, living and reſiding in and neat London 
and We/lminfter, have a ſeparate ſociety, conſiſting of 
perſons choſen out of their reſpective congregations, 
which ſociety is called by the name of“ The Mana- 
gers of the Fund for the Support of the Poor Diſſenting 
Miniſters of that denomination in the country:“ and 
that there are charitable collections annually made at 
the ſaid meeting-houſes, belonging to moſt of the ſe- 
veral congregations belonging to each of the denomi- 
nations, in and about the cities of London and Weſt- 
minſter; and the money given at ſuch collections is 
conſtantly and regularly carried to the ſaid fund, and 
paid into the hands of the treaſurer thereof for the 


time being; and that the ſame is diſpoſed of by the 


ſaid managers of ſuch funds, for and towards the ſup- 
port of Poor Diſſenting Miniſters in the country, whoſe 
annual ſubſcriptions from their own congregations are 
ſo ſmall as not to be ſufficient, in many caſes, to ſup- 
port themſelves and families with the common neceſ- 


ſaries of life; and alſo, for the relief of any extraordi- 


ary neceſſitous caſes of ſuch poor miniſters and their 
families as may occaſionally occur: and they have each 
a treaſurer, who takes minutes of their proceedings at 
their ſeveral meetings, which are fairly entered in 
books kept for that purpoſe, as alſo the accounts of the 
diſpoſition of the ſaid charity. 


On hearing the caſe upon the Maſter's report, a 
queſtion was made, Whether the charity bequeſts were 


not void, for ancertainty in the deſcription ? But the 
| court 
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court was clearly of opinion, without hearing the coun- 
ſel for the charity, that the bequeſts were good upon 


the words of the will, and upon the evidence which 
was read in ſupport of the anſwer ; and that they were. 


intended for all the miniſtry in general : and ordered 


the money to be paid to all the treaſurers of the three 


denominations, upon the truſts of the codicil. 


A queſtion was made by the court, Whether they 
could marſhal the aſſets in favour of the reſiduary be- 
queſts, by directing the leaſeholds to be applied in the 
firſt place in payment of debts and legacies, in order 
to leave the reſt of the perſonal for the benefit of the 
charity. But it was given up on the part of the cha- 
rity, upon the authority of the Attorney General v. 
Tyndal.—Atty. v. Caldwell, cont. poſt 47. 


This caſe was on a deviſe generally of lands in 
truſt to be ſold or mortgaged, to pay debts, &c, and 
the overplus money and rents of the meſſuages remain- 
ing unſold, 7o be applied to charitable and pious uſes. 


Lord Chancellor Bathurſt ſaid, “ I was inclined in 
favour of the heir; but the authorities are too many 
and too ſtrong to contend with.“ Coole v. Duckenfield, 
2 Atk. 562-5 ; Atty. v. » 1743- From Lord Hard- 
wicke's note-book : There being no particular cha- 
rity, his Majeſty may diſpoſe of the * to ſuch 
charity as he ſhall think fit.” | | 


Du Cota v. Depas, from ſame note-book : © I held 
the donation in this caſe to be a charity deviſe ; and 


the uſe being againſt the policy of the law, the diſpo- 


tion was in the Crown: and I recommended it to 
Mr. Attorney General to apply, © to the Crown for a 


fi ign manual,” 
D 0 * 
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Atty. v. Peacech, 27 Car. 2, from Lord Nottingham's 
notes:“ Although the charity be uncertain to what 
poor it ſuall be applied, his Majeſty may diſpoſe of it.” 
Elis lordſhip afterwards, on a ſecond hearing, 28 
Car. 2, ſaid, * No objection to the uncertainty of the 
object, for the King may appoint.” 


Lord Chancellor Bathurſt concluded, That he would 
apply to his Majeſty for his ſign manual, as Lord Not- 
tingham did in Atty. v. Pegcech. 


Souley vw. Deviſe in remainder to a body corporate in truſt 


Clock makers 


Company. for the teſtatox's nephews and nieces, and their child 


2 Br. Cha. Rep. or children, &c. 
11. 


The court decreed theſe uſes not defcated by the de- 
ciency of the truſtees, but that ihe heir at law took 
as truſtee for the uſes of the will; for, although the 
deviſe to the corporation is void at law, yet the truſt 
is ſufficiently created to faſten itſelf on any eſlate the 
low may raife.—This is the ground whereon the courts 
of equity have decreed in cafes where no truſtee is 
named. 


* 


Fafter Term, "Thus, if a truſtee for charitable uſes die in the life- 
1702. * . . . 
1 time of the teſtator, the charity will be ſuſtained by 


| Thack well 3 the court. As in the caſe which aroſe on the will of 


others, Mrs. Ain Cam, of Batterfea,—She gave the reſidue to 
3 Br. 517. James Vuſton, his executors and adminiſtrators, de- 


ſiring him to diſpoſe of the ſame in ſuch charities as he 
ſhould think fit, recommending poor clergymen who 
have large families and good characters, and appointed 
him and the plaintiff executors affen died in her 
life-tims, of which ſhe_ had noticg: whereupon the 
next of kin claimed the reſidue. 

4 8 It 
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It was inſiſted, that there being a general intention 
to give to charitable purpoſes, the gift itfelf was not 
void, but the appointment had devolved upon the 
Crown, or upon the Court: as in Arty. v. Syderfen, 1 
Vern. 224, referring to a writing ſpecifying charities, 


but not found; and Frier v. Peacock, a giſt for the 


good of poor peaple for ever: Atry. v. Hickman, 2 Eq- 


Caf. Abr. 193; in White v. II bite, * to ſuch lying- in 


hoſpital as the executor ſhould appoint,” and after- 
wards ſtruck out the executor's name: in Doyley v. 
Huy. 2 Viner 485, Plea 16: in Widmore v. Wodroffe, 
1 Br. Rep. 13, n. Amb. 639, © to ſome public cha- 
rity.” In all theſe caſes the charities left were eſta- 
bliſhed. 


It was contended, on the other ſide, that the caſes 
in the books differ from the eircumſtances of this cafe. 
Held the teſtatrix did not give the legacy to any par- 
ticular charitable purpoſe, but left it to the executor 
perſonally to make the appointment. Then ſhe muſt 
have it in contemplation that he muſt ſurvive her, or 
die in her life-time ; and although he dies in her life- 
time, and the have notice of it (v/z. nine years before her 
death), ſhe {till leaves the power of appointment per- 
fonally in him, who fhe knew could not execute it; 
therefore it does not appear that ſhe died with the in- 
tention that it ſhould be ſo diſtributed. The gift of 
the power lapſes by his death, as much as an eftate 
given to him would have done; becaufe it has become 
impoſſible he thould appoint, and ſhe did not mean the 
eonſidence to go to his repreſentatives. 


In Syderfen's cafe there was no evidence that the 
teftator had deſtroyed the writing : that would have 
been a revogcation. In Hickman's cafe, the objes 
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were defined, though the truſtees were dead. In Doy- 
ley's caſe, the court held the new truſtee to be withia 


the directions of the will. In the preſent caſe, there 


is no deſignation of any charity; it is to Vaſton, to 
ſuch charities as he ſhould think fit; ſo that the firſt 
queſtion is, Whether there is any truſt at all? For al- 
though a recommendation will raiſe a truſt, it will 
only do fo where the ſubject to be applied is certain, 
and the object to which it is to be applied is certain 
alſo.—And relied on Harding v. Glyn, 1 Atk. 469: 
D. Marlberough v. Lord Godolphin, 2 Vez. 61: Atty. 
v. Glegg, Amb. 584: and Hibbard v. Lambe, Amb. 30g. 
Held that only the ſurviving executor could appoint ; 
ſo that, had he been dead, the whole muſt have failed. 
In Brown v. Yall, the reſidue was to be applied © to 
the purchaſing of ſuch books as, diſpoſed of under the 


following direction, might have a tendency to promote 


the intereſts of virtue and religion, and the happineſs 
of mankind ;” and then directed this charitable deſign 


to be executed under the direction of ſuch perſons, and 


under ſuch rules, as by any decree of the Court of 
Charfcery ſhould be directed. Lord Chancellor held 


this gift to be void for uncertainty. 


Lord Chancellor ſaid, If the cafes were not ſo clear, 


I thinkit would bear ſome reaſoning : it is a gift of the 


« refidue to Ya/lon, defiring him to diſpoſe of it in ſuch 
charity as he ſhould think fit, recommending poor 
clergymen who have large families and good charac- 
ters.“ There has been ſome argument upon the effect 
of theſe words, and whether they are precatory or juſ- 
ſory; but it 1s perfectly clear that Vaſton could not 
claim this property for his own uſe. All the rules, 


"oth of the civil or common law, would repel him 
from 
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from taking the property in that way. He could take 
it only for the purpoſe of charity. Then, he muſt be 
a truſtee : it is the ſame as if the had given it to a cer- 
tain charity, naming him as a truſtee. Then the cir- 


cumſtance of his being dead in the life-time of the 


teſtatrix, or the length of time that he had been ſo 
dead, cannot govern the effect of the will: if it could, 
there might be a total end to diſpoſitions by will. 


This reduces it to the common caſe of the death of a 
truſtee, which cannot defeat the effect of a legacy. 
Then, can I fay that this legacy is not ſufficiently diſ- 
tinct to bind the property? The moſt general gift to 
charitable. purpoſes has been decreed to be carried into 
execution; and the truftee's not being alive to admi- 
niſter the charity, cannot defeat the intention. Here 
ſhe has pointed out clergymen as the objects of bounty, 
which is ſufficiently diſtinct ; but it muſt be referred 
to the Maſter, to whom a ſcheme muſt be propoſed for 
the execution of the charity. 
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Geo. Stanbridge, after giving to his wife Mary, for her 3 Term, 
life, the intereſt of ſuch monics as he ſhould dic poſ- Finch ». Inglis, 


ſeſſed of, or ſhould be purchaſed with the reſidue of 
his eſtate after his deceaſe, gave to the Treaſurer of 
the London Lying-in Hoſpital for Married Women *, 
zool. Bank ſtock ; and alfo gave, by his will and co- 
dicil, other charitable and other legacies, chiefly in 
Bank ſtock : and not having any Bank ſtock at the time 
of his death, but dying poſſeſſed of a conſiderable ſur- 
plus property in other funds, the reſpective legatees 
filed their bill againſt the executors for the eſtabliſh- 


ment of their legacies out of his general eſtate. 


1 In the City Road. ä ; 3 


+ Wis -The 
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17 Jan. 1702. 


t Dec. 1792: 


UNCERTAINTY. 

The Lord Chancellor 7 Thurlw ) by decree referred 
it to the Maſter, to enquire what Bank ſtock, and other 
public ſecurities, the teſtator was poſſeſſed! of at the 
"time of making his will, and of his codicil, and of his 


death, and to take a n account of his debts and 
effects. 


And this cauſe coming on again for further direc- 
tions, it appeared that the teſtator, at the times above 
mentioned, was poſſeſſed of 31. per cent. reduced an- 
nuities, 41. per cent. annuities, and 21. per cent. conſo- 


Iidated annuities, confiderably mere than ſufficient to 


pay his debts and legacies; but that the teſtator was 
never poſſeſſed of Bank ſtock, on which account the 
Maſter had not computed intereſt on the legacy given 
to the Lying- in Hoſpital. 3 


The queſtions were, 1. Whether the legacies given 
in Bank ſtock ſhould be eſtabliſhed, and paid out 

2 of the other funds? And, | 

2. Whether intereſt could be allowed thereon ? 


The Lord Chancellor ordered, That the executors 


ſhould ſell out ſo much of the 31. per cent. reduced an- 


nuities, and 41. per cent. annuities, as, with the amount 
in 3]. per cent. conſolidated annuities then ſtanding in 
their names, ſhould be ſuſſicient to anſwer the feveral 
ſtock legacies; and that ſuch intereſt ſhould be com- 
puted on the ftock legacies, as would have ariſen in 
caſe they had all conſiſted of 31. per cent. conſols. 


This cauſe being ſet down again, upon the Maſter's 
further report it appeared, that Mary, the teſtator's 
widow, died on the 15th of March 1788—and that he 
had compute intereſt on 3ool. 3 per cent. conſols. 
ram the preceding half- yearly payment of dividends 


previous 
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previous to her death, to Midſummer 1792, at 40l. 105. 
- —which was then ordered to be paid to the treaſurer, 
and that capital to be transferred to the truſtees for 
the charity. 


So likewiſe, where, by the deficiency of accurately _— —_ 
expreſling the title of a charity, two claimants arofe, 3 1 
the court notwithſtanding maintained the charitable % 


dequeſt. 
Thomas Quelch, by his will, dated in 1762, gave 


to truſtees all the remainder of his reduced and long 
annuities, 1n truſt, to pay the dividends to his brother 
Richard ; and, after his deceafe, he gave the ſame 
among his children, with remainders over, in default 
of children, to divers charities—among which he gave 
Fool. (part thereof) to“ the Lying-in Hoſpital for 
Married Women,” —and appointed faid Rich. Quelch 
ſole executor. 


Richard Quelch died in 1785; and by his will, 
conceiving that, “ in cafe of failure of his brother's 
« will by mortmain or otherwiſe, the ſeveral ſtocks 
e in that cafe became his property, he gave the ſame 
« as therein directed. The gool. reduced annuities 
“given to the Lying-in Hoſpital for Married Women 
becoming lapſe, being two claimants, he gave the 
* fame to the Lying-in Hoſpital in Brownlow-ſtreet, 
« near Long-acre, as believing that it was intended 
for that Hoſpital ;*—and appointed defendant Smith 


{ole executor. 


An information was now filed, at the relation of the 
above hoſpital, againſt Smith and the London Lying- 
in Hoſpital in the City-road, praying that Smith might 

D 4 account 
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account for the legacy and dividends, and that he might 
either admit aſſets of both teſtators, or account for 
their reſpective perſonal eſtate. : 


Lord Chancellor (Thurlow) eſtabliſhed the charity, 
and referred it to the Maſter to take an account of the 
perſonal eſtate of the teſtator, Thomas Quelch, and of 
his debts, legacies, &c. and to compute intereſt, &c. 
and to enquire what Lying-in Hoſpitals there were 
which were intended and came within the contempla- 
tion of the teſtator's (Thomas Quelch's) will. 
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WANTING OBJECTS. 


T HE Hon. Robert Boyle, by will dated in 1691, di- Mich. Term, 
rected the reſidue of his perſonal eſtate to be diſ- 33 

poſed of by his executors for ſuch charitable and pious Ciyefiinke, 

uſes as they in their diſcretion ſhould think fit, but recom- 

* mended to them to lay out the greater part thereof 

for the advancement of the chriſtian religion. The exe- 

cutors had inveſted a conſiderable ſum in the funds, 

with a view to purchaſe lands for the purpoſe, which 

had ſince been done under a former decree, which di- 

rected the lands to be conveyed to the city of London, 

in'truſt, to pay part of the rents to Trinity college, 

Oxford, whereof Mr. Beyle had been a member; other 

part for the propagation of the chriſtian religion among. 

the infidels in Virginia, as Lord Burlington and the Bi- 

ſhop of London ſhould appoint. —The rents amounted 

to 3ool, per ann. and upwards. Timber was afterwards 

cut down and ſold, under the ſanction of the court, 

which, with accumulations of intereſt, produced 


138491. 28. od. in 3 per cent. conſols. 


The diſſentions betwern England and America be- 
gan in 1775, and continued till 1783—when America 
was declared to be an independent ſtate. In 1782 all 
remittances for the uſe of this charity in Virginia ceaſed 
—and an information was now filed, praying that the 
rents and arrears, and the ſtock purchaſed as above 
mentioned, might be applied in ſome other manner 
for the propagation of the chriſtian religion in Eng- 
land. 


1 


a2 


WANTING OBJECTS. 


It was urged that this court could not now look to 
the application of any money paid to the colleges in 
America, to whom it had been remitted for the pur- 
poſes of the will. Although they had a charter from 
William and Mary, they cannot now be conſidered as 


a corporation a corporation is a creature of the great 
ſeal, and as ſuch they have ceaſed to be a coxporation. 
They claim as truſtees ; but cannot be canfidered as 


ſuch, when the money. paid to them would be out of 
the controul of the court. 


On the other hand it was anſwered; That the revo- 
lution has not rendered them leſs amenable to the juriſ- 


8 diction of the cburt than before, asg they could then 
only be brouglit voluntarily before the court. The 


college appeared under their ſeal.— Their elaim, as 


ſuch, is preſerved by the treaty of peace, by which 
erery right of every corporation s left as it was before, 
the treaty only recogniſing the independence of the go- 
| vernment. Even in conquered countries, the ſituation 
of permanent bodies remains the ſame as it was, till 

altered by the conquering power. Thus, after the con- 


queſt of the Engliſh provinces in France, there were 
ſeveral convents in them that had lands in England ; 
and though the convents became ſubject to the kings 
of France, their Engliſh lands, although during the 
time of the war they were ſeized into the king's hands, 
yet in time of peace the convents enjoyed the rents 
thereof, till the time of Henry V. when the lands were 


taken into the king's hands. If the truſts do not ſub- 


$ſt, the lands would eſcheat to the Crown. 


Lord Chancellor, during the argument, ſaid, he 
could not fee how the bſhop's bill was to be ſuſtained: 
he is only a truſtee as to the mode of adminiſtration of 


the 


WANTING OBJECTS. 


the charity, and has not therefore any intereſt to ſul. 
tain a bill. With reſpect to the college, ſuppoſe they 
ſhould miſbehave, where is the ſeire facias to be 
brought? Suppoſe a conqueſt in regem, the law would 
be the ſame, but the ci: fa: could never be bronght's in 
the court of the conquered king. 


After che argument, he ſaid, that the truſts to the 
corporation to convert neighbouring infidels ceaſing 
for want of objects (chere being then no neighbouring 
infidels), the charity muſt be applied de novo. As to 
the other parties, he could not now conſider them as 
corporations therefore he referred it to the Maſter, 
to propoſe a plan for the application of the produce of 
the eſtates according to the intentions of the teſtator 
and ordered the coſts of the 3 to be paid to their 
agents here. 


MARSHAT- 


Amb. 704. 
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N the queſtion as to marſhalling aſſets, Lord Hard- 
wicke, in Atty. v. Graves, 1752, (Amb. 158) faid, 

&« T ſhall not ſet up a new rule for the benefit of cha- 
rities, but they may have benefit of the old rule.— 


When there are general legacies, and the teſtator has 
charged his real eſtate with payment of all his legacies, 


if the perſonal eſtate is not ſufficient to pay the whole, 
the court has ſaid the legacy to the charity ſhall be paid 
out of the perſonal eſtate, and the reſt out of the real 
eſtate, that the will of the teſtator may be performed 
{n toto. (Ante 95). 


This was refuſed in ty. v. Tyndal, ante 70 & 106, 
and ſince reported by Amb. 614.—S0 likewiſe in Fo/er 
v. Blagden, in 1771, wherein Sarah Knapp deviſed her 
real and perſonal eſtate, after payment of her debts, 
funeral expences, and charges of proving her will, to 
the plaintiffs, in truſt, to diſpoſe thereof, and directed 
the truſt money to be paid to certain charitable uſes. 


The bill was filed by the truſtees for the directions 
of the court : and the queſtion was, Whether the court 
would marſhal aſſets, and order the debts to be paid 
out of the real eſtate, in order to leave the perſonal 
clear, that the deviſe to the charity might take effect? 


Mr. Baron Smythe (who fat for the Lord Chancellor) 
declared his opinion, 'That the debts could not be 
thrown upon the real eſtate; and that the caſes of 
egg v. Bath-heſpital, and Atty. v. Tyndall, were in 
point, | 


The 


MARSHALLING ASSETS. 


The ſame principle ſeems to have always guided the 


court, That though it will not marſhal affets, and 
throw the debts upon the real eſtate generally, yet, 
where the court can ſupport a charity, it always will — 
This was nearly the ſame doctrine as that held in Atty- 
v. Tomkins, in 1754 {mentioned ante, p. 95), where 
the reſidue conſiſted, inter alia, of lcaſehold eftate, 
which was ordered to be firſt applied to debts and le- 
gacies.— An experienced, but ſubſequent reporter has 
furniſhed the particulars of that caſe : 


Amb. 216; 1754. Benjamin Tomkins being poſ- 
ſeſſed of a term of years in land and other perſonal 
eſtate (but not ſeized of any realty), by will, :9gth 
June 1751, after directing payment of his debts and 
legacies, deviſes the reſidue of his real and perſonal 
eſtate to truſtees, to be managed in the beſt manner 
they could; the income to be applied towards clothing 
four poor men and four poor women, for ever, that 
ſhould be inhabitants of the hoſpital left by his late 
grandfather, in Abingdon, Berks; and when there 
ſhould be no ſuch hoſpital, he directed the ſame to be 
diſpoſed of amongſt ſuch poor people of the Baptiſt 
nomination as his executors ſhould think proper. 


After argument at bar—Lord Hardwicke, 
Chancellor : 


It has been determined on the ſtatute againſt Papiſts, 
-and likewiſe on ſtatute of Mortmain, that the words 
« any eſtate or irtere?” in lands, extend to leaſeholds. 


Queſtion, Whether, as the leaſchold in the preſent 
caſe paſſes under the reſiduary clauſe, and not as a 
ſpecific deviſe eo nomine, that will make any difference? 
I ſhall not found my opinion on any ſuch diſtinction. 


The 
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The obſervation I made in the Atty. General v. Graver 
(21ſt Nov. 1752) was in cafe of 2 liquidation of real 
and perfonal : and nobody could fay out of which the 
debts and precedent legacies were paid. It might de- 
ferve conſideration, but I gave no opinion; and I give 
none upon it now.—My judgment is founded on the 
laſt point, that is, 


Whether this leaſchold ſhall not be applied firſt ins 
payment of debts and legacies, and the charitable 
bequeſt take place out of the reſt of the aſſets? 


The reafon of marſhalling aſſets of the perſonal as 


. 5 . a 
well as real, is always ut res magis valeat quam pereat. 


As where there are general legacics charged on real 
eſtate, if the perſonal eſtate is not ſufficient to pay the 
whole, the legacy to the charity ſhall be paid out of 
the perſonal eſtate, and the reſt out of the real. 


So where there is a particular diſpoſition of the dif- 
ferent ſpecies of cſtate, enumerating them, and in the 


deviſe of the reſidue one of them is left out, that part 
mall be applied firſt. | 


So, when there is a charge on the real eſtate, and 
part of it is left undiſpoſed of, and deſcends, that part 
{hall be firſt applied. Callau v. Hanccct. 


The ſame rule might prevail in this cauſe: ſor 
though this court will not ſet up a new rule of mar- 
ſhalling aſſets, in order to defeat and avoid the ſtatute 
of Mortmain, yet the old rules may and ought to be 
apphed, as befcre thoſe ſtatutes. 


The bequeſt js good as to all the perfonal eſtate, 
except the leafchold : the leaſehold cannot go to the 
| | executors 3 
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executors z becauſc, iſt, the teſtator has uſed words 
to ſhew his intention of giving it away; 2dly, they 
are excluded from the undiſpoſed reſidue, by having 
legacies :—Therefore it goes to the next of kin, and 
ſhall, according to the above rules, be firſt applied to 
payment of the debts and legacies, as a real eftate 
deſcending would be before that part that is deviſed; 
and there being more debts and legacies than the leaſe- 
hold eſtate would extend to pay, his Lordſhip ordered 
it to be ſold, and the deficiency made up out of the 
other aſſets, and the reſt to be applied to the charity. 


2. This is not a ſpecific bequeſt, as every deviſe of 
a realty is, but a general bequeſt of rhe H qu. 


The caſe of the Attorney General v. Graves, 4th Nov. 
1752, was cited. Deviſe of the reſidue of .perſonal 
eſtate to charitable uſes, which (Inter alia] conſiſted 
of a leaſchold eſtate : and the court ordered that eſtate 
to be firſt ſold, and applied to pay debts; and, if it 


was more than ſufficient, the reſidue to the next of 


kin; and the charity bequelt to be * Pai out of the other 


perſonal aſſets. 


In this caſe the bequeſt was general, . That the re- 
mainder of all the teſtator's effects, annuities, mort- 
gages, bonds or notes, with furniture, &c. be ſold, 


1766. 
Attorney 
V, 


Caldwell. 


and what money they ſhould ſell for he gave to two Amb. 638. 


charity-ſchools for boys and girls of St. Andrew, Hol- 


born, in equal moieties.” —The mortgages were for 
years. | 


Too queſtions.— 1. Whether che bequeſt, ſo far as 
relates to the mortgages, is void by the ſtatute of 
Mortmain ? 


2. Whether 
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2. Whether the court will not marſhal the aſſets, 
and apply the mortgages in the firſt place to pay 
the debts, in order to leave the larger fund for 


the charity ? 


The Maſter of the Rolls was clear, upon the firſt 
queſtion, that the bequeſt as to the mortgages was 
void, —The mortgages, upon which the court has given 
judgment, were mortgages in fee, and this 'is only a 
mortgage for years. But that makes no difference; it 
is an intereſt in land. The caſe of Atty. v. Graves is 
an authority, that a term in groſs is within the deſcrip- 
tion of the ſtatute. And cited Hall v. Grey-coat Heſ- 


pital, 1747: Atty. v. Meyrick, 1750; ante 91, 101. 


Upon the ſecond queſtion, his Honour diſtinguiſhed 
between the cafe where a mortgage is given as a ſpecific 


bequeſt, and where it paſſes by the reſiduary bequeſt, 


enumerated and deſcribed amongſt the different ſpecies 
of eſtates, of which the reſidue conſiſts. In the for- 
mer caſe, it cannot be firſt applied to pay debts ; but 

in the latter, it may: and cited Atty. v. Graves, ante 95, 
and Atty. v. Tyndall, 70, 106. | 


His Honour gave direCtions accordingly, that the 
mortgages ſhould be firſt applied. 


Mr. Ambler adds the following note under this re- 
port :—N, B. This is not properly marſhalling aſſets, 
but arranging the different ſpecies of perſonal eſtate. 


In Hillher and Taylor, Amb. 713, wherein William 
Browne, the teſtator, by will, in 1757, had bequeathed 
his perſonal eſtate, and his eſtate at Foxfield, held by 
leaſe of the Biſhop of Wincheſter, deſcendible to his 


right heir in truſt to ſell ſame, and to pay his debts 
and 
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and legacies, and alſo to Wincheſter College 100l, for 
ſuperannuates not ſucceeding to New College; to the 
county hoſpital at Wincheſter 5ol.; to the charity for 
relief of widows and children of clergymen 600l.; and, 
after reciting that it was uncertain what his effects 
might amount to, gave whatever remained after debts, 
legacies, and other charges, to his executors, for ſuch 
charitable uſes as they ſhould think fit. 


In 1761 the Maſter of the Rolls eſtabliſhed the will, 


&c. and directed that, in cafe of deficiency of the per- 
ſonal eſtate, the legatees of the charity legacies ſhould 
ſtand in the place of the ſpecialty creditors, and receive 
a ſatisfaction pro tanto out of the real eſtate ; but with- 
out prejudice to the queſtion, Whether the legacy to 
the College was within the ſaving clauſe in the ſtatute 
of Mortmain ? which might ariſe in caſe the before 
mentioned marſhalling af aſſets ſhould not be ſufficient 
to furniſh the whole of the legacies given to charities; 
and if perſonal eſtate and rents inſufficient, the real 
eſtate to be ſold.— The perſonal eſtate proving inſuffi- 
cient, the eſtate was ſold. The Maſter having re- 


ported, the cauſe was ſet down for further directions, 


which were given accordingly, 


After twelve years the above decree was appealed 


from, occaſioned by the above authority of Hofer v. 
Blagden. 


'The Lord Chancellor, without hearing the reply, 
reverſed the decree, ſo far as related to the charitable 
legacies to Wincheſter hoſpital, and for relief of wi- 
_ dows and children of clergymen, on the above autho- 
rity; and directed an enquiry what fund was eſtabliſhed 
at Wincheſter college to defray expence of ſuperan- 

E. nuates 
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nuates at either of the univerſities : and after ordering 
the colts, declared that the reſidue of the 3 per cents. 
(the produce of fale of the real eſtate) belonged to the 


heir at law. 


1702. 
15 Dec. 

Linc. Inn Hall. 
Lords Commut- 
ſioners Eyre, 
Aſhhurſt and 
 Wilſon—Eyre 
abſent. 


Aae ham 


V. 
Heorper and 
Others. 


Joſebb Lleyd, by his will, deviſed all his manors, 
lands, &c. as well frechold as leaſehold and copyhold, 
ſituate, &c. and all his perſonal eſtate, to Hooper and 
others, in truſt, to ſell and diſpoſe of the freehold, 
copyhold and leaſehold lands, and to fell and convert 
his perſonal eſtate into money; and then, upon truſt, 
out of the produce to pay divers charitable legacies, 
and 2001. to the treaſurer of the infirmary at Bath, 
alſo divers pecuniary legacies to friends, and 2901. for 
erecting a monument in the pariſh church of Iten to 
his memory; and gave the ſurplus and reſidue to . 
Makeham and D. Evans, equally between them, whom 
he appointed executors. 


By a codicil, the teſtator gave divers pecuniary le- 
gacies, apd another charitable legacy, without men- 
tioning any fund out of which they were to be raiſed. 


D. Evans died in the teſtator's life-time. 


Makeham, the ſurviving executor and reſiduary le- 
gatee, and Thomas Lloyd, the fon of Thomas Lloyd, the 
teſtator's ſecond couſin and heir at law (then deceaſed), 
and Thoms Batt, his firſt couſin, nephew of the half- 
blood, and only next of kin, ſurvived him. 


This bill was filed by Makeham againſt the truſtees, 


Sec. charging that the charity legacies were void by 


to be entitled. 


the ſtatute of Mortmain, as deviſed out of the produce 
of land, and ſunk into the re{idue, to which he claimed 


On 
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On the part of the charities it was alledged, that, as 
the perſonal eſtate was more than ſufficient to pay all 
the teſtator's debts and legacies, or at leaſt to pay the 
charity legacies, the aſſets ought to be mar/balled, fo 
as to effect the deſigns of the will. 


On the part of the heir at law it was inſiſted, that, 
as theſe legacics were void, he became entitled to fo 
much of the real eſtates as they amounted to; and was 
alſo entitled to a clear moiety of the refidue, which 
had become lapſcd by the deceaſe of D. Evans in the 
teſtator's life-time. To which Thomas Batt, the next 


of kin, alſo ſet up his claim. 


Although the teſtator never made any diſpoſition of 
the lapſed moiety of the reſidue of his eſtate in either 
of his codicils, yet it appeared that he had often de- 
clared his intention, in converſation, that Mateham, 
the plaintiff, ſhould have the whole reſidue. 


The infirmary at Bath claimed that legacy under the 
ſtatute of Incorporation, 12 Geo. II. enabling it to 
take lands, &c. in mortmain, not exceeding 10001. 


per annum; and by a ſubſequent ſtatute, 19 Geo. III. Ante 156, 


reciting that act, and that the building had been com- 
pleted, and that a great number of poor, who lived 
at great diſtance from Bath, and who, from their in- 
digent circumſtances, were incapable of trying or uſing 
the waters, had been admitted as patients therein for 
that purpoſe, and many of them had been perfectly 
reſtored to health, &c. ; and ſtating the income of the 


hoſpital in lands not to exceed 2401. per ann. towards 


the loool. limited, and about 3201. dividends of ſtock, 
exclulive of voluntary contributions; that it was ca- 


pable of holding 113 patients, but that the income was 
E 2 incapablg 
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incapable of ſupporting ſo large a number; and that 
many charitable perſons might be inclined to grant 
lands to the uſe of the hoſpital, that were unacquainted 
with the forms required by the ſtatute of Mortmain, 
whereby their intentions might be fruſtrated. It wis 
therefore enacted, that all gifts and deviſes of lands, &c. 
or of money or ſtocks to be laid out in lands for faid 
hoſpital, ſhould be good and valid in law notwith- 
ſtanding the ſtatute of Mortmain, not exceeding the 
above limitation of 10001.—{ Theſe defendants ſtated 
by their anſwer, that the perſonal eſtate of the hoſpital 
had been increaſed by pecuniary bequeſts, but that it 


had not acquired any greater eſtate in lands, in confe- 


quence of this aCt.] 


The Lord Chancellor, by decree, referred it to the 
Maſter to take account, &c. reſerving the conſidera- 


tion of the charity legacies until after the report. 


The eſtates were ordered to be fold in the mean time, 
and a diſtinct account to be kept of the produce of the 
real and of the perſonal eſtate. 


This cauſe coming on again ſor further directions, 
on the Malter's report, it appeared that the charitable 
legacies amounted to 1200l.; that 10371. great part of 
the perſonal eſtate, had been applied in payment of 
debts; and that a balance of 9g50ol. remained in the 
hands of the plaintiff, as ſurviving executor. 


That the real eſtates produced a very conſiderable 
ſum. 


The Lords Commiſſioners, after inveſtigating all the 
points of this caſe, ordered (fo far as related to the 
charities) that the legacy to the Bath infirmary ſhould 

| L be 
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be paid, as being exempted by the act 19 Geo. III. from 
the ſtatute of Mortmain; but that they muſt decide 
upon the authorities of preceding deciſions ; that they 
could not marſhal aſſets for charities; and that there- 
fore the amount of the charitable legacies belonged to 
the other claimants. | 
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ILL. for an injunQion to ſtay building an hoſpital 

for people infected with the {mall-pox, in Cold- 
Bath Fields (*), very near the houſes of ſeveral tenants 
of the plaintift—And the infectiouſneſs of the diſtem- 
per, and the terror it occaſioned in the neighbourhood, 
were inſiſted on: alſo that the leſſee for years, under 
whom the defendants claim, held the eſtate of the 
plaintiff; and in the leaſe was an expreſs covenant 


againſt the houſe being turned to a brewhouſe, which 


would annoy the neighbourhood.-—lt was ſaid an ath- 
davit was filed, that ſeveral tenants of plaintiff had 
given him notice to quit; but Lord Chancellor would 
not ſuffer it to be read, but took it up on "_ the 
counſel for the motion. 


2 Roll. Abr. 139, 140; 1 Lut. 69; Haw. P. C. 75, 
f. 11, were cited : where it was held to be a common 
nuiſance to divide a houſe in a town for poor people, 
which might increaſe infection in a time of plague. 


— — — 


2 


(*) It is remarkable that the virulence of this diſorder, when 
taken in the natural way among the common people, in general 
proves fatal upon an ayerage—to one in every four patieats—but 


by the books kept at the Inoculation Hoſpital, the other branch of 


the inſtitution, it appears that out of the laſt 2263 patients ino- 
culated, up to the cloſe of 1792, only five have failed : ſo that 


it is not poſſible to form any ratio whereby to judge of any ill ſucceſs 


by ineculation—one of the greateſt bleſſings diffuſed upon man- 
kind ! ; 
Lord 
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Lord Chancellor Hardwicke declined making any 
order, declaring himſelf of opinion that it was a cha- 
rity like to prove of great advantage to mankind ; that 
ſuch an hoſpital ſhould not be far from a town, becauſe 
thoſe who are attacked with that diſorder in a natural 
way, may not be in a condition to be carried far. 


Two things are to be conſidered : 
1. Whether it is a nuiſance at common law? 
2. If it is, whether a public or private nuiſance ? 


As to the covenant in the leaſe, there is no founda- 
tion for the motion on that; for it is not a general 
covenant againſt all nuiſanceg, but particularly againſt 
a brewhouſe, It comes to the general queſtion. Caſes 
are as cited. There was lately an indictment at the 
ſummer aſſizes in Suſſex 1750, againit Frewen, for 
ſuch an hoſpital : defendant was acquitted. — This 
cannot be called a private nuiſance ; if any, it is a 
public nuiſance : the former is to one perſon only, as 
building againſt lights; nuiſance ad vicinatum is a 
public nuiſance. 


Bills of this ſort are founded on being nuiſance at 
common law. If a public nuifance, it ſnould be an 
information in the name of the Attorney General, and 
then it would be for his conſideration, wicther he 
would file ſuch an information or not; and that was 
the caſe for ſtopping a way behind the i.xchange in the 
city. Lord King recommended it to the Attorney Ge- 
neral to prefer an information in the King's Bench, to 
try whether it was a nuiſance or not. 


If the caſes cited were law, Query, How far they 
would extend to all the hoſpitals in this town ? 
Motion denied. 
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Biſhop of Ely. 
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Rep. 290. K.B. 
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JN this caſe, which, from its length and great im- 

portance, muſt be referred to in the very uſeful 
and accurate reports periodically publiſhed by Meſſrs. 
Durnford and Eaſt, conſiderable light was thrown upon 
the law of Viſitation, as it affects the property and 


lands of colleges and hoſpitals, and the juriſdiction of 


the courts concerning it. 


In general, the court of King's Bench will not in- 
terfere in the caſe of a Viſitor, or review any deter- 
mination made by him in that capacity; but as in this 
caſe the Biſhop's right was reſtrained to the ſelection 
of one of the two perſons preſented to him by the Fel- 
lows, who were by the ſtatutes conſtituted the judges 
of their fitnefs, this was held to be a caſe not within 
the Biſhop's general viſitatorial power. 


To exerciſe a viſitatorial power is a judicial act, and 
the Viſitor ſhould therefore cite and hear the parties; 
and unleſs there be a general viſitation appointed, there 


ſhould be an appeal to him, and he ſhould decide on 
that appeal. | 


If a perſon be appointed Viſitor with ſpecific powers, 


he is bound by the preciſe words conſtituting that 


power, and they will be conſtrued ſtrictly by the 
courts ; but if he be appointed General Viſitor alſo, 
his authority becomes general, and extends beyond 
that limitation—as in the caſe of Philips and Berry, by 
Lord Holt, as cited in 2 Term, Rep. 346. 

I That 
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That the Viſitor could only viſit once in five years, 
unleſs called upon oftener by the college; and if he 
come uncalled within that period, it would be no vi- 
ſitation. But if a member expelled appeal to him, and 
he appoint a particular commiſſary to examine the caſe, 
this would not preclude his viſiting again within the 
five years ; for, as Viſitor, he has a conſtant ſtanding 
authority, at all times, to hear and, redreſs the griev= 
ances of the members. 


That the Viſitor's ſentence is final, and the validity 
or ground of the ſentence ſhall never be enquired into z 
and this will appear, if we conſider the reaſon of 2 
Viſitor, how he comes to be ſupported by authority in 
that office. 


And that we may the better underſtand this, added 
his Lordſhip, we are to conſider that there are in law 
two ſorts of corporations aggregate; ſuch as are for 
public government, and ſuch as are for private cha- 
_ rity. | 

Thoſe that are for the public govermnent of a town, 
city, myſtery, or the like, being for public advantage, 
are to be governed according to the laws of the land: 
if they make any particular private laws and conſtitu- 
tions, the validity and juſtice of them is cxaminable in 
the King's courts. Of theſe there. are no particular 
private founders, and conſequentiy no particular Vi- 
fitor : there are no patrons of theſe ; therefore, if no 
proviſions be in the charter how the ſucceſhon {hall 
continue, the law ſupplieth the defect of that conſti- 
tution, and faith it ſhall be by election, as Mayor, 
_ Aldermen, Common-Counci!, and the like; and to it 
was in the caſe of the town of Launcgſſon, 1 Roll's 

Abr. 513. 
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Abr. 513.—But private and particular corporations for 
charity, founded and endowed by private perſons, are 
ſubject to the private government of thoſe who erect 
them ; and therefore, if there be no Viſitor appointed 
by the founder, the law appoints the founder and his 
heirs to be Viſitors, who are to proceed and act ac- 
cording to the particular laws and conſtitutions aſſigned 
them by the founder, So it appears by the caſes in 
Yelv. 65, and 2 Cre. 60, Fairchild and Gaire; where 
it is now admitted on all hands that the founder is 
Patron, and, as founder, is Viſitor, if no particular 
Viſitor be aſſigned. And ſo is 8 E. 3. Af. Placit. 29, 
31. 50 that patronage and viſitation are neceflary 
conſequents one upon another; for this viſitatorial 
power was not introduced by any canons or conſtitu- 
tions eccleſiaſtical; it is an appointment of law: it 
ariſeth from the property which the founder had in the 
lands aſſigned to ſupport the charity; and as he is the 
author of the charity, the law gives him and his heirs 


a viſitatorial power, that is, an authority to inſpect the 


actions and regulate the behaviour of the members that 
partake of the charity; for it is fit the members that 
are endowed, and that have the charity beſtowed upon 
them, ſhould not be left to themſelves (for diviſions and 
conteſts will ariſe amongſt them about the dividend of 
the charity), but purſue the intent and deſign of him 
that beſtowed it upon them. Now, indeed, where the 
poor, or thoſe that receive the charity, are not incor- 
porated, but there are certain truſtees who diſpoſe of 
the charity, according to the caſe in 10 Cs. there is no 
Viſitor ; becauſe the intereſt of the revenue is not 
veſted in the poor that have the benefit of the charity, 
but they are ſubject to the orders and direction of the 
truſtees. But where they who are to enjoy the benefit 


of 
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of the charity are incorporated, there, to prevent all 
perverting of the charity, or to compoſe differences 
that may happen among them, there is by law a viſts 
tatorial power; and it being a creature of the founder's 
own, it is reaſonable that he and his heirs ſhould have 
that power, unleſs by the founder it is veſted in ſome 
other. Now there is no manner of difference between 
a college and an hoſpital, except only in degree : an 
hoſpital is for thoſe that are poor, and mean, and low, 
and ſickly : a college is for another ſort of indigent 
perſons; but it hath another intent—to ſtudy in, and 
breed up perſons in the world that have not otherwiſe 
to live; but {till it is as much within the reaſons of hoſ- 
pitals. And if in an hoſpital the maſter and poor are 
incorporated, it is a college; having a common ſeal to 
act by, although it hath not the name of a college 
(which always ſuppoſeth a corporation), becauſe it is 
of an inferior degree; and in the one caſe, and in the 
other, there mult be a Viſitor, either the founder and 
his heirs, or one appointed by him ; and both are elec- 
moſynary. A Viſitor being then of neceſlity created by 
the law (as 8 E. 3. 69, 70), every hoſpital is viſitable, 
either by the patron if a lay hoſpital, ox by the ordinary 
if ſpiritual. —What is this Viſitor to do? He is to 
judge according to the ſtatutes and rules of the college. 
He may expel, and (as in 8 All. 29, 31.) he may de- 
prive. The only queſtion there was, who was Viſitor ? 
For it is agreed on all hands, that, guatenus wiſtter, he 
may deprive. If he be Viſitor as ordinary, there lieth 
an appeal from his deprivation : but if as patron, then 
none; that deprivation, whether it be right or wrong, 
was to ſtand good. 


But you will ſay, the Viſitor hath no court, and it is 
9 unzeaſonable 
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unreaſonable to conclude a man by the ſentence of one 
that hath no court. It is (I ſay) not material whether 
he hath a court or no: all the matter is, whether he 
hath a juriſdiction? If he hath a juriſdiction, and 
cognizance of the matter and perſon, and he giveth 
ſentence in the matter, his ſentence muſt make a va- 
cancy, be it never ſo erroneous : but there 1s no ap- 
peal, if the founder hath not thought fit to direct one. 
—That an appeal lieth to the common law courts of 
England, is without precedent. It is plain, by all the 
authorities of our books, and by the way of pleading, 
that the cauſe of the Viſitor's ſentence is not examin- 
able. If a ſentence of deprivation be pleaded, you 
need not ſhew the cauſe : it is not traverſable even in 
a Viſitation, when it is by the viſitatorial power :—S0 
is Raſtal. Entr. fol. 1, 11 H. 7.27. and 7 Co. 42. Kenn's 


caſe. 


On the ſame ground the court had decided before, 
in the caſe of the King and Biſhop of Lincoln, that 
where by the ſtatutes of a college a Viſitor is appointed, 
who is to interpret the ſtatutes, and an appeal is lodged 
with him, the court will compel him to hear the par- 
ties and form ſome judgment, though they will not 
oblige him to go into the merits ; for it is ſuſficient if 


he decide that the appeal comes too late.—Trin. 25 
G,. 3. | 


The diflinQtion relative to which court has a power 
to interfere, in caſes of Viſitation, where there are no 


Viſitors, was clearly ſettled in the King v.Gregory, Eaſter 


Term, 12 G. 3. B. R. where Lord Mansfield ſtated, 
that it had been alledged that the power of the King 
eſcheats to the King in Chancery, as a charity—but 
that the foundation [of a college} is not a charity, and 

the 
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the power of ſuperintending it does not go to the King 
as Viſitor ; but it is a corporation, and, as ſuch, the 
right devolves to the King to be exerciſed here. The 
caſe of Mancheſter College is very ſtrong to this point z 
for there, as long as the ſuſpenſion of the viſitatorial 
power laſted, it was the ſame as if there had been no 
Viſitor, and the King, in this court, proceeded upon 
it. The ſtatute 2 Geo. II. c. 29. is here very mate- 
rial; for as this court did not exerciſe the ordinary vi- 
ſitatorial power, that act made the King Viſitor of 
Mancheſter college; but if any queſtion concerning 
the election and intereſt aroſe, the act fixed the deci- 
ſion of it in this court. This being clear as to the 
right of this court [of King's Bench] to interfere, how 
is this mode to be applied ? 'The change of the judge 
does not change the teſt by which it muſt be deter- 
mined, which is by the ſtatutes of the college. 


As to this mode by information, the objection to it 
is ſtrong, that no ſuch information can be filed here 
under the ſtat. 9 Ann, and that all other informations 
ought to be filed by the Attorney General. But thoſe 
informations did exiſt before the ſtat. of Ann. Every 
college is a corporation in itſelf; and altogether they 
form one corporation in the univerſity in groſs. 'There 
is a caſe in Ruſpworth, where it is ſaid, that the Vi- 
ſitor of the univerſity at large is the Archbiſhap of 
Canterbury. Yet if a perſon ſhew here a grievance 
which wants to be remedied, this court will find a re- 
medy.—S:e 4 Term, Rep. 241. 


In the caſe of the King v. St. Catherine's Hall, 4 F. 
Rep. 233-—1791, where a ſimilar queſtion was ſlarted 
on an application to the court of King's Bench for a 
mandamus to declare a fellowſhip vacaut, and proceed 
| to 
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to a new election, it was admitted that where the King 
Was Viſitor in tight of a royal foundation, or by ſpecial 


deſignation, the power was to be exerciſed through the 
medium of his Chancellor, and not by the court of 
King's Bench; and that, where there was any Viſitor, 
the court would not intertere in matters of viſitatorial 
appeal: but it was contended that none of the autho- 
rities cited in ſupport of thoſe poſitions affected this 
cate, where, in default of heirs of the founder, there was 
no Vitor. | | 

On the contrary, it has been ſolemnly determined, 
that where there is no Viſitor, or the viſitatorial power 
is ſuſpended, the remedy is by application to this court 
by mandamus. Ir is not pretended that the viſitatorial 
power comes to the crown, in default of heirs of the 
founder, by eſcheat. The right of Viſitation ariſes 
from the endowment of the foundation, in order to 
ſuperintend the proper application of the founder's 
bounty. The term eſcheat is applicable only to tenure; 
fo long, therefore, as the land remains to the original 
purpoſes, the viſitatorial power which ariſes in reſpect 
thereof cannot be ſaid to eſcheat. In order to main- 
tain a colour of argument for contending that this 
right veſts perſonally in the King, in default of the 
founder's heirs, the other ſide are driven to have re- 
courſe to the term devolution ; which is taken from the 
civil law, and is a ſource of acquiring rights or pro- 
perty unknown to our laws. 'The argument, if it has 
any foundation, muſt go the whole length of ſhewing 
that there muſt of neceſſity be a ſpecial Viſitor of every 
inſtitution of this nature; in which caſe it would ne- 
ceſſarily follow that this court have done wrong in 
every ſuch inſtance where they have interfered by 


mandammus, 
For 
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For the ſame anſwer might have been given to every 
application, on the defect of viſitatorial juriſdiction ; 
That where no other ſpecial Viſitor was empowered to 
act, the viſitatorial power devolves on the King per- 
ſonally, to be exerciſed through the medium of his 
great ſeal. Such a notion of viſitatorial power is en- 
tirely new, and inconfiſtent with its origin, which 
. ariſes from the private act of the founder himſelf, and 
ſubject to be moulded by him in whatever manner he 
pleaſes Which could not be, if it were a mere crea- 
ture of law. Whereas the power of this court to in- 
terfere in ſuch caſes as the preſent, where there is na 
Viſitor, or his power is ſuſpended, has been long 
eſtabliſhed, and arifes from the general ſuperintendant 
authority which it exerciſes over all corporations where 
other juriſdictions are deficient, to prevent a failure of 
| Juſtice. And no greater difficulties are likely to ariſe 
in theſe than in any other ſpecies of lay-corporations, 
which are alike governed by the general law of the land 
and their own peculiar charters or ſtatutes. The only 
ground of application can be to enforce the obſervance 
of their inſtitutions, which this court are juſt as well 
competent to do as any other tribunal. 


With reſpect to the argument drawn from the exer- 
ciſe in fact of the viſitatorial power by the King, that 
is eafily explained. It is notorious, from the hiſtory 
of the reign of Edward VI. (*), and from the commiſ- 
ſions themſelves, which are in 15 Rym. Foed. 178 & 183, 
that they were not itlued upon the foot of the King's 
general viſitatorial power in the ſenſe contended for, 
but were derived from his newly acquired ſpiritual 
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juriſdiction upon the ruins of the papal authority in 


this kingdom, Neither was it a commiſſion of Viſita. 


tion to any particular college, but to the univerſities at 
large, both of Oxford and Cambridge. Non conſtat 
that the heirs of the founder were extinct at that time; 
at all events the Viſitation did not proceed on that 
ground. Neither were the proceedings under thoſe 


commiſſions of a viñtatorial nature. The parties were 


not ſummoned or heard, nor was there any adjudica- 


tion upon the ſuppoſed abuſes which they correQed.— 
And the ſame anſwer applies to the ſtatute 25 H. 8. 


The power of viſiting thereby conferred on the 
King was of an eccleſiaſtical nature, the fame as had 
been claimed by the Pope before that time, as head of 
the church, And in thoſe times theie eleemofynary 
bodies were confidered as eecleſiaſtical, though now 
that idea is exploded. On the other hand, the letters- 
miſſive of Charles II. were pure acts cf arbitrary diſ- 
penfation, and certainly could not be ſupported at this 
day, though the King ftill takes upon him in the 
univerſity of Cambridge, to iſſue letters mandatory for 


the conferring degrees. Neither do thoſe letters pur- 


port to be viſitatorial acts, but are expreſſed to flow 
from his royal diſpenſation z a prerogative claimed and 
exerciſed, in thoſe times, in other inftances than theſe, 
But at all events, if the queſtion depended upon this 
conſideration, whether the King were in fact Viſitor 
or not? the court would ſend it down to a jury to be 
tried. | | 


Lord Kenyon (Chief Juſtice) delivered the opinion 
of the court: 
That the right now claimed cannot be ſaid to ht: 
it is miſapplying the word; for that appertains to eſtates 
| Leld 
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held by tenure, and where, on failure of heirs of the 
donee, the eſtate reverts to the donor, as an eſcheat. 
But there are ſeveral kinds of property which belong to 
the King, when there is no other perſon to take them; 
as in the inſtance of all goods, of which no owner 
is to be found. Then there is nothing incongruous to 
the general principles of the law, to ſay, that this 
power, now contended for, which at the time when 
the charity was founded was veſted in ſome body, 
ſhould now devolve on the King, there being no other 
perſon who has any claim to it, to be exerciſed cy-pres 
to the manner in which it was exerciſed by the founder 
and his heirs. This power, though not expreſsly re- 
ſerved to the King by the founder, yet belongs to him 
by operation of law. The great authority againſt this 
opinion, and which weighed moſt in our minds, was 
what was ſaid by Lord Mansfield, in the King v. Gregory. 
But of that it is ſufficient to ſay, that it was not the 
point in judgment before the court ; his attention was 
not immediately called to it : and I do not believe it 
was an opinion by which he would wiſh to be bound : 
it being at the moſt an obiter dictum, we do not lay ſo 
much ſtreſs on it as we ſhould otherwiſe have done, as 
it came from ſo high and reſpectable authority. 


The other authority cited on the ſame ſide was the 
caſe of Mancheſter College, and the Act of Parliament 
- which was paſſed in conſequence of that determination. 
But I confeſs that that ſtatute weighs in my mind the 
other way. It was contended by the counſel in ſup- 
port of the rule, that the laſt clauſe of that act was at 
variance with the firſt, and abridged the conſtruction 
of it. The firſt clauſe: in that ſtatute enacts, That, 
. when it thall happen that the wardenſhip of Man- 
6 OY woos Y; | F cheſter 
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cheſter ſhall be held #: commendam with the biſhoprie 
of Chester, the power of viſiting Mancheſter College 
ſhall be veſted in the Crown; and it enables the King 
to viſit it, according to the charter of foundation: 
that power of viſitation then muſt be exerciſed by the 
King in his Court of Chancery. If that clauſe had 
ſtood alone, it would not aſſiſt the argument in ſupport 
of the rule; becauſe we muſt ſuppoſe that the legiſla- 
ture intended, in that caſe, to follow the courſe of the 
common law as nearly as poſſible: and under that act 
the King cannot exerciſe his viſitatorial power in this 


Then it was argued, that the laſt claufe controuls the 


operation of the former; becauſe it provides, that diſ- 


putes concerning the election of the members of the 
college ſhall be determinable by the courſe of the com- 


mon law, as if there were no viſitatorial power in 


being. But that clauſe does not ſay that, in future 
time, ſuch hall be the law : it merely reſpects the caſe 
of the then exiſting members, leaving the power of 


viſiting in other caſes in the Chancellor, and cautiouſly 


avoiding to ſtir the queſtion relative to the propriety 


of granting the mandamus which gave riſe to the 
act. : 


Theſe two authorities, which were urged in fayour 
of the mandamus, being anſwered to our ſatisfaction, 


the only points left for our conſideration are, the con- 
venience of the caſe, and the general law on the ſub- 
ject.—In general, corporate bodies, which reſpect the 


public police of the country, and the adminiſtration of 


juſtice, are better regulated under the ſuperintendance 
of this court than of the court of Chancery: but it is 


* 


or 


OY with * foundations in general. 
8 — What 
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What is ſaid by Lord Holt, in 12 Mod. ſeems deciſive 
of this queſtion : for though it is only called his private 
opinion, yet, as it was formed by him on a ſubject 
which he had ſo thoroughly conſidered, and as the ge- 
neral convenience of the caſe coincides with it, it is 
entitled to our beſt conſideration. Therefore, with no 
decided authority or general principle of law againſt 
us, but with the convenience of the caſe and general 
principles of law in our favour, we ſhall do more ſub- 
ſtantial juſtice to the parties in this particular caſe, and 
to the public in general, by refuſing to grant this writ 
of mandamus, and by referring this queſtion to the 
Lord Chancellor, than by entertaining juriſdiction 
over it. | | 


Rule diſcharged. 
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A Volume of Reports having been publiſhed by Mr. F. 
Vsse, jun. while this Addenda was in the Preſs, the 

following Caſes, extracted from that Wort, are here 
ſ[ubjoined ;—= | 


989, July 24. H ELD, that ſtock (in the name of the Accountant 
Iſaac v. Gom - : 
pertz. General) could not be appropriated to the ſupport 
r. veſ. 44. of a permanent charity, becauſe in its nature fluctu- 
ating; but muſt be ſold, and the produce applied for 
that purpoſe. N 
8 — '5* There were two charities in a neighbourhood, and 
Oxlender. the deſcription in the will was applicable to both. But, 
F. vet. 246. the relator not appearing to make out his title, the bill 
| was diſmiſſed : but the coſts were not given out of the 


charity, 


— The information was for eſtabliſhing a charity under 


v. a will.— The company were the truſtees. 
Haberdaſhers 


anf. Cord Chancellor —The thing to be diſtributed is the 
aan ſurplus beyond the repairs and other charges, The 
Maſter ought to have reported the ſhares in aliquot 

parts, inſtead of monies numbered; for the ſurplus 

muſt be an uncertain ſum. The difference of the land 

tax, which may one year be four ſhillings in the 

pound, and another year three, may make a difference 

in the profits: ſo may the failure of tenants, &c. 

Therefore it ought to be diſtributed in aliquot parts to 

the proper objects, according to the directions of the 

teſtator. As to the execution of the truſt, it is not to 

be 
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be kept under the direction of the court, to be executed 
by the court from time to time; but is to be executed 
under the general direction of the truſtees, which is 
the only way of adminiſtering a charity. Then the firſt 
thing they are to do, is to repair; which muſt be ſub 
arbitrio bonorum virorum. If the truſtees miſbehave, 
there muſt be another information, upon the new 
ground I cannot keep this information here for ever. 
I know theſe applications (this was by petition) to the 
court are very expenſive ; and for that reaſon I want to 
get rid of it. | 


A bequeſt of money to be laid out in land for eſta- 1792, July 19. 
. IL 1 : Greives v. Caſe, 
bliſhment of a miniſter of a chapel, is void, and not 


ſupported by ſuppoſing a diſcretion in the truſtees not 
to lay it out in land; the directions being imperative. 


F. Veſ. 548. 


Teſtatrix having endowed the chapel of Fakenham, 
directed, by her will, that 6ool. ſhould be laid out in 
freehold lands, or copyhold with fine certain, and the 
rents to be applied to pay ſome ſmall annuities. And 
&« all the reſidue” ſhe directed to be paid © in equal 
moieties, one to my friend Thomas Mendham for his 
natural life, the other to my friend Samuel Eaſtaugh 
for his natural life: and after the deceaſe of Mendbam, 
one equal third part of the intereſt or rents to be paid 
to the preacher or teacher for the time being, who 
ſhall ſtatedly officiate in the chapel at Briſfon, belonging 
to Mendham ; the other two-third parts to Eaftaugh 
for his life; he and the ſaid preacher exchanging upon 
Lord's day alternately, the one at Fakenham, the other 
at Brifton ; provided that Mendham and Eaſtaugb do 
not voluntarily withdraw from and refuſe officiating, 
when able, at the ſaid Falenbam chapel as uſual : if 

F3 they 
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they do during ſuch receſs, the ſhare of him or them 
refuſing, to ceaſe and go to the preachers appointed in 
his or their room. And after the deceaſe of Mendham 
and Eaſtaugb, and the ſurvivor of them, the intereſt or 
rents to be paid for ever to the preachers for-the time 
being, who ſhall be choſen by the truſtees of Falenbam, 
and the truſtees and major part of the communicants | 
of Mendham chapel at Briſton.— There was a proviſo, | 
that in caſe of Eaftaugh's apoſtacy, he ſhould have no | 
claim under this deviſe. | 


The coheireſſes filed this bill; and Lord Thurlow | 
had decreed that this deviſe was not void, ſo far as ] 
cancerned the immediate annuitants. 


On further directions, two queſtions were made: 


4 

1. Whether, in order to ſupport the charity, it was : 

not poſſible to conſider the truſtees as not bound : 

to lay out the fund in land? ; l 

2. If not, whether the intereſt of the two annui- a 

tants ( Mendbam and Eaftaugh could be main- 4 
tained, as being ſeparated from the charitable truſt, 

and intended as a perſonal bounty and favour to F 

them? 1 

Attorney General cited Grimmelt v. Grimmett, Amb, * 

210, in favour of the charity, as conſidering the truſ- tl 

tees not bound to lay out the fund in land. ſ: 

0! 

It was contended for Mendham and Eaſtaugh—There it 

are no ſuch words in 43 Eliz. as maintenance for a mi- 'T 

niſter, and it is not within the ſtatute, though within uf 

the equity of it. 1 Eg. Ca. Ab. 95.— The only ground to 

whereon this caſe can be taken to be a charitable uſe th 

within the ſtatute, is, that it is a proviſion, for benefit * 


of 
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of thoſe to whom the religion is to be adminiſtered, 
not for the particular clergyman ; for, giving a charity 
to provide a clergyman, cannot be deemed a charitable 
uſe with regard to the perſon, any more than a gift to 
any other perſon can be charitable for the benefit of the 
perſon to whom it is applied; as, to provide a ſurgeon 
for an hoſpital, &c. here it is a perſonal benefit, as 
in Doe v. Aldridge, 4 Term Rep. B. R. 26.4.—and Bars 


rington V. 


| Solicitor General denied the authority of that caſe, 
and ſaid that, when this cauſe was heard before the 
Lord Chancellor, the whole of the will was not ſlated. 


Lord Commiſſiener Ex RRE. The queſtion made by the 
Attorney General mult be firſt noticed, Whether this 
can be a good diſpoſition to a charitable uſe, in reſpect 
of its being poſſible to lay out the fund otherwiſe than 
in land? For that, a caſe from Ambler was cited.— 
The whole of that caſe reſts upon a critical compariſon 
of words. The words in that caſe were, * ſuch pur- 
chaſe as is to the ſatisfaction of the truſtees.”—If the 
queſtion could be reſted upon the ſimilarity or ſynonimy 


of the two caſes, it would be a fair argument. But I 


think, without ſaying whether I approve of that caſe or 
not, that this is ſubſtantially diſtinguiſhable, and upon 
the ground ſtated by Lord Hardwicke there; for he 
ſays, if it had been a diſpoſition of money to be laid 
out in land, he ſhould have been obliged to have ſaid 
it was within the ſtatute. Now this is that very caſe. 
Therefore, the caſe cited will not apply; and it ſtands 
upon ſo much nicety, that it is not proper to extend it 
to caſes in which every part of the circumſtances of 
that caſe does not occur. This deviſe therefore is void, 


within the ſtatute of Mortmain.— The next conſidera- 
F4 tion 


x — 8 7 — —„-n- gens. 
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tion 18, Whether theſe two perſons are to be conſidered 
as having an intereſt detached from the truſt, ſo as to 
be ſeparated from the truſt, though that ſhould be 
condemned ?—lt is ſaid to have been the opinion of 
the late Lord Chancellor, that they were to be conſi- 
dered as entitled to a lite eſtate, notwithſtanding the- 
truſt was not maintainable. That opinion is the only 
circumſtance that raiſes a doubt in my mind as to the 
true conſtruction of the will. The caſe from the Term 
Reports does not, upon conſideration, bear upon this 
at all. But that opinion is a great authority, and de- 
ſerves much conſideration. Whether, according to 
the obſervation of the Solicitor General, every part of 
the will fell under the eye of Lord Thurlow, it is im- 
poſſible for me to ſay. But the unfortunate circum- 
ſtance is, that that opinion does not bind me, as the 
decree has not gone far enough to include that queſ- 
tion; for though the language of it is, that that deviſe 
was not to be conſidered as void, ſo far as reſpeQts the 
immediate annuitants, I cannot com prehend theſe two 
perſons under that deſcription. 'The teſtatrix has de- 
termined whom ſhe meant by thoſe words; for ſhe 
comprehends expreſsly the perſons, to whom the ſmall 
annuities are given, as her annuitants: and there is 
nothing in the decree to authorize me to ſuppoſe the 
Lord Chancellor meant to comprehend more under 
thoſe words than ſhe did. Beſides, in propriety of 
language, theſe two perſons were not annuitants. The 
others, who had ſmall ſums given out of the whole, 
were ſtrictly ſo; but not theſe two, who take the 
whole reſidue, or the rents and profits of the fund, if 
the fund is laid out in land. Therefore under this de- 
cree it is void, as againſt them in that character. Then 
can they be fo ſeparated from the general truſt that 

1 ; this 
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this court is bound to condemn, as that their intereſt 
can be maintained, though the intereſts of thoſe wha 
come after them cannot. It appears to me, that the 
object of the teſtatrix was to make a diſpoſition to a 
_ charitable uſe ; and though ſome arguments at the Bar 
tended to ſhew the eſtabliſhment of a miniſter not to 
be a proviſion for a charitable uſe, yet that argument 
upon the whole falls to the ground, becauſe it is ad- 
mitted that, in reſpect of the benefit which the flock 
are to derive from the exhortations of the paſtor, it is 
a charitable uſe. Here the general object was to make 
an eſtabliſhment for the two chapels at Briſton and 
Fakenham. The latter was her own, which ſhe had 
founded, and which was apparently her firſt object. 
Mendham, it appears from the will, was the ſtated 
preacher at Briſton, and Eaſtaugh was one of the ſtated 
preachers at Fakenham ; but both, as appears by the 
will, were alternate preachers at Falenbam. Having 
a general object to provide for both chapels, and hav- 
ing apparently a great confidence in Mendbam, and a 
reliance that that chapel would be taken care of with- 
out a ſpecial proviſion in his life; and having a view 
that in all events Fakenham ſhould be provided for, as 
it had been, by the alternate preaching of both; ſhe 
begins with giving them an eſtate for life in theſe pre- 
miſes, with a condition annexed, that they do not 
voluntarily withdraw, or refuſe to do the duty they 
were accuſtomed to do at Falenbam. After the death 
of Mendham, when another preacher, whom ſhe did 
not know, was to be appointed for Briton, ſhe then 
comes to a more general idea of an eſtabliſhment for 
both chapels. When Mendbam drops, ſhe arranges it 
in this way; that Eaſtaugh ſhall then take two-thirds, 
and the preacher at Briſton one-third, But ſhe ex- 

preſsly 
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preſsly here makes that proviſion part of the truſt and 
general object of the charitable diſpoſition, becauſe 
ſhe has annexed to that, that they are to preach alter- 
nately at Fakenham. I lay no ſtreſs upon that proviſo, 
that if Eaſtaugb apoſtatizes, he is to have no part of her 
bounty, but to obſerve that it ſhews the conſideration 
of her bounty to theſe two perſons; and that conſi- 
deration affords the true conſtruction. 


It was argued with great force, that there was a 
perſonal bounty intended to them. I agree, there was; 
but it was equally apparent that it flowed from a con- 
fidence in them, in the character of miniſters of theſe 


chapels, and not in any other way. Then it comes to 


the queſtion, Whether, if a plain truſt and diſpoſition 
to a charitable uſe is manifeſted by the will, and in- 
tended throughout, but if that diſpoſition is alſo mani- 
feſted with a certain degree of perſonal bounty and 
favour to particular objects, that will take the cafe out 
of the ſtatute ? — But T am of opinion that, if the per- 
ſonal bounty cannot be totally ſeparated from the ge- 
neral object, in reſpect of which they are to have that 
preference, it is not ſufficient ; and it is proved clearly 
by the admiſſion of Mr. Mitford, that if there is a ge- 
neral diſpoſition to a charitable uſe, and the teſtator 
appoints the firſt preacher to exerciſe that funCtion, 
that would be a cafe within the ſtatute. That eſta- 
bliſhes the principle, that mere perſonal favour, and 
confidence, and benefit too, manifeſted eſſentially by the 
preference made of one to the other, as the ſirſt object 
of her bounty, will not ſeparate that favour from the 
truſt. It was manifeſtly her intention to make a gene- 
ral proviſion for the two chapels; to ſuſpend that as to 


one, till the death of Mendbam; and to continue it as 
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to the other, from the moment of her death, and dur- 
ing his Whole life: and conſequently there is a chari- 
table uſe ſubſiſting from the moment of her death as 
to Fakenham chapel z and theſe perſons have this 
bounty only in reſpect of that charitable diſpoſition, 
conſequently their eſtate cannot be ſeparated from the 
truſt z and if that fails, this, which is a part of it, 
mult fail alſo. i 


Then, as to Dee v. Aldridge, the comments which 
have been made ſave me the trouble of ſaying much 
upon it. But we need not quarrel with that caſe ; for 
though we may collect circumſtances enough to ſee 
what the teſtator in all probability did mean, yet it is 
an anſwer, that where he ſays, he expects the deviſee 
will promote the ſervice of God, in thoſe general 
words, the truſt, which would be raiſed by the word 
& expect,” would fail, becauſe it is not ſufficient to 
connect it with the other truſt. If therefore there is 
a fair objection to connecting with the life eſtate the 
ſubſequent truſt, that eſtate is not a diſpoſition to 2 
charitable uſe. Therefore that caſe does not apply to 
this: for there is no benefit here intended to theſe per- 
ſons diſtinct from this that they had officiated at 
theſe chapels, and were intended to do ſo. Therefore 
the whole of this diſpoſition, after the annuities, will 
fall under the general objection of a diſpoſition of 
money to be laid out in land for a charitable uſe. 


Lord Commiſſioner A/bbur/?. 


Upon the firſt queſtion, I am clearly of opinion 
that the bequeſt is void in its nature. Thoſe who 
have argued in favour of it, have relied upon that cafe 
in Ambler, in which Lord Hardwicke did not think the 

- deviſe 
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deviſe abſolutely void : but that was entirely founded 
upon the wording of it. It was not a gift of money 
abfolutely to be laid out in land; and though Lord 
Hardiwicke did conſider the cafe with a view to its being 


in the power of the truſtees to lay it out ſo, if they 


thought proper, yet, as it was not obligatory upon 
them, he thought they would not in their diſcretion 
do an act which would be nugatory, but would ſuffer 
it to remain in the funds, by which means it would 


not be within the ſtatute. - As he went in that caſe on 

a criticifſm upon the words, we cannot do it in this 
cafe ; for the direction | is ee on them to lay it 
out in land. 


The next queſtion is, Whether there is any thing 
to diſtinguiſh the caſe of theſe two perſons? I think. 
there is not. It is true, the teſtatrix does appear to 
have had a particular predilection for them, from her 
long knowledge of them. But what was her general 
intent ? It was to appoint a perpetual chap/ain in theſe 
two chapels: and this appointment of theſe two was 
only the inchoation of that charity. It is true, during 
their lives ſhe makes a particular qualification as to 
the application of the fund reſpecting thoſe two, 
which is not meant to extend to future preachers. 
They are to take in moieties this benefaction; but her 
intention was as much to tie them down to the exer- 
ciſe of their function, in theſe chapels, as thoſe to 
come after. That is plain from the will, which makes 
it as much a charitable bequeſt with regard to them, 
as to the others. —As to the caſe in the Term Reports, 
we may give it due merit, though perhaps it was not 
looked into as much as it might have been. The 


foundation of that idea was, that jt was nothing more 


than 
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chan a bequeſt beneficial to the party, without annex- 
ing to it a ſtipulation of preaching in the chapel ; 
which. made it a charitable bequeſt as to the future 
preachers. Here it is expreſsly annexed to theſe two 
intents, which diſtinguiſhes this caſe from that.— 
Therefore I concur with Lord Commiſſioner Eyre. 


GENERAL 
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GENERAL CONCLUSION. 


HE preceding pages are now committed to public 
inſpection, as the further reſult of attention, by 
ſtudy and practice, to the Law of Charitable Uſes, 
ſubſequent to the publication of my © Hiſtory of 
Mortmain.” — The reader will here have ſound ſeveral 
caſes of an earlier date, but which have been ſince 
publiſhed : theſe, with ſome recent adjudications, are 
now united with the former work, and will, it is pre- 
ſumed, form a general treatiſe on the Law of Chari- 
table Uſes, which has, ſince the paſſing of the Sta- 
tute of Mortmain, been ſo amply diſcuſſed, and is now 
thoroughly eſtabliſhed. | 


But the benevolence of the times, and the preva- 
lence of commiſeration for the diſtreſſes of others, 
have formed a ſyſtem of charitable protection for the 
poor, which is paramount to all law, and unreſtrain- 
able by any interpoſition of argument.—« The liberal 
ſpirit of this nation at the preſent hour (ſays Dr. Vin- 
cent) is all directed to its proper end : it is in every 
inſtance deſigned to relieve unavoidable diſtreſs, or pro- 
mote induſtry ; and whatever promotes induſtry, aug- 
ments the ſum of happineſs in the world. Deſigned, I 
ſay, and I hope executed ; for in every charity where 
attention 1s paid to economy, each ſubſcriber can do 
more good by his ſubſcription, than by expending the 
ſame ſum on the ſame objects himſelf (*).“ 


— 


00) Dr, Vincent's Diſcourſe to the People of England. 
The 


GENERAL CONCLUSION. 


The ſame delightful energy which actuates the breaſt 
of virtuous charity, finds a ready aſylum in the Courts 
of Equity, where it has been declared that the Statute 
of Mortmain was never deſigned to prevent charities, 
but to reſtrain a too copious endowment of them, to 
the detriment of the community—and where it has 
been always found that the utmoſt ambiguity, or un- 
certainty of expreſſion in the will of the donor, ſhall 
be ſupplied and interpreted in favour of charity, if it 
can in any wiſe be diſcovered that charity was de- 
ſigned. —But though the Legiſlature has thought fit to 
leave all perſonal eſtate at the free diſpoſition of its 
poſſeſſor, and though our Courts of Law and Equity 
are thus well diſpoſed to encourage the promotion of 
every good work of this kind —ſtill there may ariſe a 
few conſiderations, which, if duly weighed, may per- 
haps operate in ſome degree towards reſtraining an 
unlimired extenſion in the number of charitable inſti- 
tutions with which this metropolis is ſurrounded, and 
with which the country abounds. Their great number 
tends to injure the ſupport of each other, which ge- 
nerally depends on voluntary and caſual contributions. 


There are many inſtitutions of charity of ſo ſimilar 
a nature in their object and extent, and embracing ſo 
nearly the ſame diſtricts, that they might eaſily be 
united; and thereby the incomes, which barely ſerve 
to keep up their reſpective annual expence, would en- 
able the directors to relieve a conſiderably greater num- 
ber of poor.— By this union, the very ſerious charge of 
ſo many ſeparate eſtabliſhments of houſes and offices 
would be ſaved. 


But there are, however, many caſes in which no- 
thing leſs than a ſeparate eſtabliſhment could effect the 
excellent 
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excellent deſigns of their patrons :—as, The Aſylum, 
where orphan female innocence can hope to be pre- 


ſerved, by withdrawing, from the dangers of public 


ſeduction—The Magdalen Hoſpital, where repentance 


and reformation may hope to become effectual, which 


could never have been ſo much as foſtered in the hurry 
of a licentious ſociety—The Small-pox Hoſpital, where 
contagion itſelf finds at once a refuge and reſtraint— 


and in Hoſpitals and Houſes for Inſanity, where the 


ſevereſt affliction of human wretchedneſs can be beſt 


protected from its own miſchief, 


But the motives which have given birth to ſome of 


the modern and inferior inſtitutions of charity, have 


not always heen founded in principles of true charity, 


though it muſt be confeſſed that they may have relieved 


hundseds of the indigent poor. —lII ſucceſs at an elec- 
tion, and the unwarrantable practice of purchaſing 
offices, by laying down ſubſcriptions for a long liſt of 
names, ſo as to outvote an adverſary, and ſwallow up 
the choice of the majority of the old patrons, have 


ſucceſſively been productive of new inſtitutions, ſet up 


for the ſupport, or the introduction to life, of young 
profeſſional men, whoſe ambition or intereſt was the 
firſt conſideration for the eſtabliſhment. | 


Where ſuch a practice as that of purchaſing offices 
is ſuffered to prevail, all diſcrimination of merit or 
{kill is thrown aſide; and the poor, who are to be re- 
lieved by the ſucceſsful purchaſer, are devoted to the 


chance of his inexperience : the momentary influx of 


money to the charity is pregnant with a future evil, 
infinitely counterbalancing the preſent advantage; for, 
at the expiration of the ſubſcriptions ſo brought in, 
they are ſcarcely ever renewed, and the offence given to 
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the former ſubſcribers is ſufficient to induce them to 
withdraw the ſupport of themſelves and their friends, 
and to leave the inſtitution to the fate of a freſh ſtruggle 
for annual competence, with perhaps the novelty of an 
additional competitor to contend with. 


Jo prevent an evil of this ſerious tendency, both to 
the inſtitution eſtabliſhed and to the poor, ſeems to 
reſt upon a rule which has been made in ſome very 
reſpectable charities in and near the metropolis, and 
which is now earneſtly recommended to all others, 
viz. “ That no new annual ſubſcribers ſhall be com- 
petent to vote in any election, unleſs their ſubſcription 


{hall have been paid fix calendar months previous to 


the day of election.” This effectually ſecures the cha- 
rity from the poſſibility of any arts of this kind, as all 
vacancies mult neceſſarily be filled up long before that 
period can elapſe. 


Again: I cannot omit recommending to the Go- 
vernors of all charitable inſtitutions a ſtrict inveſtigation 
into a practice which prevails, and is in many, though 
not in all of them, regularly allowed ;—a practice 
which tends to the diſgrace of this country—to the 
ruin of every principle or emotion of gratitude which 
might ariſe in the breaſt of a patient feeling the bleſ- 
ſings of recovery while under their protection—which 
leads many of the indigent and diſtreſſed to undervalue 
the benevolent motives of their benefactors and which 
opens a ſource of corruption inconſiſtent with the prin- 
ciple of every charitable foundation. — I mean, the 
practice of levying fees upon patients at their admiſſion 
to, during their reſidence in, or at their diſcharge 
from, ſeveral of our principal hoſpitals. The wages of 
nurſes and ſervants are thus, in part, drained from the 
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ſcanty pittance of the poor, whoſe difficulty and delay 


in previouſly providing themſelves with money and 


neceſſaries, often retard their admiſſion. till the ravages 
of their complaint leave them but a hopeleſs recovery. 
If admitted, through prevailing entreaties, and the 
extremity of their caſe, without theſe payments, they 
muſt deſpair of receiving all the attention neceſſary; 
and if it be granted them, the ſmalleſt a& of duty is 
made to wear the ſemblance of favour and liberality. 
On the other hand, if they have money enough for the 
purpoſe, all gratitude is ſtifled by the right of an ap- 
parent purchaſe. 


I beg leave earneſtly to ſubmit theſe few conſidera- 
tions to thoſe who humanely “ make charity their 
care,” —whoſe liberal zeal has irradiated their own and 
their country's praiſe—and whoſe example and in- 
fluence over the minds and conſequent actions of the 
poor, is of as much importance to their welfare, as any 


part of the information they can receive for the gene- 


ral regulation of their conduct. 


I now truſt the foregoing work to the candour and 
indulgence of the public :—1 feel, and deſire to ac- 
knowledge, the communications which I have received 
from ſome, and the confidence and encouragement of 
others, which have enabled me to ſend forth this ad- 
dition to my former tract. The continuance of fa- 
yours ſo eſtimable will be at all times my moſt accept- 
able reward. | 


A. H. 
Bury-Court, St. Mary Axe, 
Hilary Term, 1793, 
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